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17th Street NW, Washington, DC 20429.

Re: Bank Secrecy Act and Sanctions Compliance Standards for FDIC-Supervised Permitted
Payment Stablecoin Issuers (RIN 3064—AG29)

Ladies and Gentlemen:

The Bank Policy Institute® and The Clearing House Association? appreciate the opportunity to
comment on the Federal Deposit Insurance Corporation’s proposed rule to implement appropriate Bank
Secrecy Act (“BSA”) and sanctions compliance standards applicable to FDIC-supervised permitted payment
stablecoin issuers (“PPSIs”).2 This proposal is an important component of the broader framework
implementing the Guiding and Establishing National Innovation for U.S. Stablecoins Act (the “GENIUS Act”)
that, in combination with the numerous other rules the GENIUS Act requires federal agencies to
promulgate, will affect both the consistency of the federal PPSI framework and the integrity of the U.S.
financial system.

As we have noted in prior comment letters responding to different regulatory proposals under the
GENIUS Act, the Associations remain concerned that commenters have not been given a meaningful
opportunity to evaluate the numerous interdependent proposals implementing the GENIUS Act either

' The Bank Policy Institute is a nonpartisan public policy, research and advocacy group that represents universal
banks, regional banks, and the major foreign banks doing business in the United States. BPI produces academic
research and analysis on regulatory and monetary policy topics, analyzes and comments on proposed regulations,
and represents the financial services industry with respect to cybersecurity, fraud, and other information security
issues.

2 The Clearing House Association L.L.C., the country’s oldest banking trade association, is a nonpartisan organization
that provides informed advocacy and thought leadership on critical payments-related issues. Its sister company, The
Clearing House Payments Company L.L.C., owns and operates core payments system infrastructure in the United
States, clearing and settling more than S2 trillion every business day.

391 Fed. Reg. 34, 171 (June 5, 2026).



individually or comprehensively. We have previously requested extensions of the comment periods for
various proposals to implement the GENIUS Act, which generally have had insufficient 60-day comment

periods and overlapping comment deadlines.* The rulemakings to implement the GENIUS Act represent an
interrelated body of regulatory work of extraordinary scope and complexity, establishing a new federal
regulatory framework to govern payment stablecoins. A fragmented comment process with staggered
deadlines across numerous interdependent proposals issued by several different agencies undermines the
agencies’ own stated goal of ensuring regulatory consistency across the GENIUS Act implementation
framework. It also raises questions about whether the agencies have adequately coordinated in
promulgating these rules, as required by section 4(h)(2), and encouraged by section 13(b), of the GENIUS
Act.®

Therefore, we note that our comment reflects the best analysis of the proposal we have been able
to conduct during an inappropriately short and fragmented comment period. We reserve the right to
amend our comments on the proposal as other agencies propose and finalize regulations that have direct
bearing on this one, and vice versa, and we reiterate our call for the federal payment stablecoin regulators
and other relevant agencies to coordinate their rulemakings in terms of both substance and process
before finalizing any rules to avoid unintended policy consequences, unworkable or incongruous
requirements, and regulatory arbitrage opportunities. The agencies should repropose for comment any
aspects of their respective proposals that are inconsistent or in conflict with one another to ensure that
the comprehensive regulatory framework implementing the GENIUS Act is appropriately robust,
transparent and consistent across the various agencies with rule-writing authority under the statute.

We support the FDIC’s proposed AML/CFT requirements for PPSIs subject to its supervision.

The FDIC’s proposal would require PPSls under its jurisdiction to abide by the obligations
established for PPSIs by FinCEN and OFAC in their joint proposal.® The FDIC’s proposal would require each
PPSI “to comply with applicable regulations at 31 CFR Chapter V and 31 CFR Chapter X, including any
AML/CFT program, economic sanctions program, and reporting requirements,” noting that “FinCEN and
OFAC issued a separate proposed rule that would implement the GENIUS Act’s directive to treat PPSls as
financial institutions under the BSA[,] . . . impose several obligations specifically required by the GENIUS
Act,” and “implement the GENIUS Act’s directive to require PPSIs to maintain effective economic sanctions
compliance programs.” The Associations responded to that proposal, making several recommendations,
including that FinCEN and OFAC should address the existing regulatory gaps in the AML/CFT and sanctions
compliance obligations for numerous secondary-market actors in future rulemakings.’

4 See BPI, American Bankers Association, Consumer Bankers Association, and Independent Community Bankers of
America, Joint Letter Requesting an Extension of Comment Period on the GENIUS Act Notice of Proposed
Rulemakings (Apr. 21, 2026), https://www.aba.com/advocacy/policy-analysis/extension-request-genius-act-nprms.

512 U.S.C. §§ 5903(h)(2); 5913(b).

% OFAC and FinCEN, Permitted Payment Stablecoin Issuer Anti-Money Laundering/Countering the Financing of
Terrorism Program and Sanctions Compliance Program Requirements, 91 Fed. Reg. 18,582 (April 10, 2026).

7 See BPI and The Clearing House, Joint Letter re: Permitted Payment Stablecoin Issuer Anti-Money
Laundering/Countering the Financing of Terrorism Program and Sanctions Compliance Program Requirements
(Docket No. FINCEN-2026-0100) (June 9, 2026), https://bpi.com/bpi-and-tch-comment-on-genius-act-aml-
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The FDIC’s proposal also notes that FInCEN and the primary Federal payment stablecoin regulators issued
“a joint notice of proposed rulemaking that would require PPSIs to maintain an effective

customer identification program (CIP) as required by the GENIUS Act” and that the FDIC’s proposed rule

“would require a PPSI to comply with such CIP requirements.”®

We support the FDIC’s proposal to require FDIC-supervised PPSIs to meet the obligations
established by FinCEN and OFAC, including the CIP requirements, as it would help ensure that PPSIs are
subject to the same core AML/CFT and sanctions requirements and expectations regardless of their
regulator, reducing the risk of divergence across the federal framework and potential regulatory arbitrage.
We recommend that the FDIC also coordinate with FinCEN and the other primary Federal payment
stablecoin regulators to help ensure that PPSIs are subject to the same requirements and expectations
regarding AML/CFT and sanctions compliance obligations. We have noted in prior comments the need for
improving regulatory consistency.’

In addition, FinCEN, the OCC, the NCUA, and the FDIC in parallel proposed amendments to the
AML/CFT Program Rule.® Among other things, the preamble of that proposal states that the rule would
require that the Agencies, when acting under supervisory authority delegated by FinCEN, consult with
FinCEN prior to taking a significant AML/CFT supervisory action, which the Associations support.®’ The
Associations noted that the new consultation mechanism “is an important reaffirmation of FinCEN and the
Treasury Department’s central role in AML supervision, and could do much to ensure that AML/CFT
programs are judged on their overall effectiveness rather than their technical compliance, and that they
are serving the national priorities established by the Treasury Department.”*° It will also encourage
consistency across agencies in determining what actions merit an enforcement action.!! The Federal

8 FinCEN and OCC, Treasury; Board of Governors of the Federal Reserve System; FDIC; National Credit Union
Administration, Permitted Payment Stablecoin Issuer Customer Identification Program, 91 Fed. Reg. 37, 234 (June 22,

andsanctions-requirements-for-payment-stablecoin-issuers/. We attach that letter hereto and incorporate those
comments by reference.

8 FinCEN, Anti-Money Laundering and Countering the Financing of Terrorism Programs, 91 Fed. Reg. 18704 (April 10,
2026); OCC, FDIC, NCUA, Anti-Money Laundering and Countering the Financing of Terrorism Programs, 91 Fed. Reg.
18304 (April 10, 2026).

° See BPI and The Clearing House, Joint Letter re: Anti-Money Laundering and Countering the Financing of Terrorism
Programs (Docket No. FinCEN-2026-0034-0001, RIN 1506-AB72; Docket No. OCC-2024-0005, RIN 1557-AF14) (June 9,
2026), https://bpi.com/bpi-and-tch-comment-on-anti-money-laundering-and-countering-the-financing-of-
terrorismprograms/. We attach that letter hereto and incorporate those comments by reference. The Associations
recommended that FinCEN “Add transparency to the consultation process, including by providing banks with an
opportunity to demonstrate the effectiveness of their AML/CFT programs, requiring an analysis of the AML/CFT risks
underlying the proposed action, and requiring written documentation of FinCEN’s conclusions, including its analysis
of the underlying AML/CFT risk.” See BPI and The Clearing House, Joint Letter re: Anti-Money Laundering and
Countering the Financing of Terrorism Programs, Recommendation 8.

19 See BPI and The Clearing House, Joint Letter re: Anti-Money Laundering and Countering the Financing of Terrorism
Programs, 18-19.

! See BPI and The Clearing House, Joint Letter re: Anti-Money Laundering and Countering the Financing of Terrorism
Programs, 19.
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2026). The Associations are submitting a joint response to that proposed rule; responses are due by August 21, 2026.
The primary Federal payment stablecoin regulators are the FDIC, the OCC, the Board, and the NCUA. See 12 U.S.C.
5901(25).

9 In this regard, once the relevant AML/CFT rules are finalized with respect to PPSIs, the primary Federal payment
stablecoin regulators, in consultation with FinCEN and OFAC, should consider updating the Federal Financial
Institutions Examination Council (“FFIEC”)’s BSA/AML Examination Manual, which provides guidance to examiners
for carrying out BSA/AML and OFAC examinations at financial institutions or otherwise providing examiner
guidance. See The FFIEC’s BSA/AML Examination Manual, https://bsaaml.ffiec.gov/manual.

Reserve Board separately issued its proposed Program Rule on July 7, 2026.%2 While the proposal does not
expressly include this consultation requirement, it should do so.

The FDIC proposes a consultation process between the FDIC and FinCEN relating to AML/CFT
enforcement actions or significant AML/CFT supervisory actions regarding PPSIs that it will supervise. The
Associations support meaningful FInCEN consultation for the reasons noted above. Making this
consultation optional (i.e., triggered only at the request of a PPSI) or only applicable above a certain asset
threshold, for example, would undermine the framework. We recommend further that the FDIC
coordinate with FinCEN and the other primary Federal payment stablecoins regulators to implement
materially similar consultation processes, to help ensure that the consultation process is established and
operated consistently across all relevant federal agencies.

To facilitate the consultative requirement with FinCEN, the proposed rule contemplates that a PPSI
would be able to share confidential information with the FinCEN Director regarding AML/CFT enforcement
actions or significant AML/CFT supervisory actions. The proposal presents two proposed options for
sharing:

e The PPSI can share; or

e The PPSI can share but must notify the FDIC simultaneously (the FDIC says this could help
preserve its privileges, as it is potentially more consistent with 12 U.S.C. 1821(t), which
allows agencies to share among one another without waiving their own privileges (e.g.,
the bank examination privilege).

The Associations support meaningful FInCEN consultation and agree that a PPSI should be able to
share confidential information with FinCEN to facilitate the consultation. We also recognize the banking
agencies’ interest in preserving privilege and therefore would not object to the simultaneous-notice
approach if the agencies conclude that it would help preserve that protection. However, in no case should
a PPSI be required to seek prior approval, obtain a “no-objection,” or provide advance notice before
sharing such information with FinCEN. We also support the FDIC’s inclusion of language in the proposed
rule that a PPSI’s disclosure of information to the FinCEN Director “does not waive, invalidate, destroy, or
otherwise affect any privilege or protection available under Federal or State law, including the attorney-
client privilege, the work- product doctrine, the bank-examination privilege, or any other confidentiality or
evidentiary privilege.”

The Program Rule proposal also provides that “a bank that has properly established an AML/CFT
program (i.e., satisfied the proposed rule’s requirements regarding establishment) will not be subject to an
AML/CFT enforcement action or a significant supervisory action based on the Program Rule except with

12 See Board of Governors of the Federal Reserve System, Anti-Money Laundering and Countering the Financing of
Terrorism Programs, 91 Fed. Reg. 42,363 (July 9, 2026).
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respect to a significant or systemic failure to implement an effective AML/CFT program (i.e., a failure to
implement, in all material respects, a properly established AML/CFT program).”** The Associations also
support this standard, as explained in our comment letter on that proposal.}* The Associations requested

that FinCEN define key terms with more specificity to ensure that this standard is clear and consistently
applied.?”

Consistent with the approach proposed in the Program Rule NPR, the FDIC’s proposal also would
provide that:

*  Except with respect to a significant or systemic failure to implement an effective AML/CFT
program in accordance with applicable regulations at 31 CFR chapter X, a PPSI that has
established an effective AML/CFT program in accordance with applicable regulations at 31 CFR
chapter X will not be subject to an AML/CFT enforcement action or to a significant AML/CFT
supervisory action.

* Nothing in this section may be construed to restrict an AML/CFT enforcement action or a
significant AML/CFT supervisory action with respect to any failure to establish an effective
AML/CFT program.

* Nothing in this subpart may be construed to affect criminal enforcement under applicable law.

We generally support this standard for PPSI enforcement and significant AML/CFT supervisory
actions, consistent with our support of the Program Rule’s “endorsement of the 2020 AML Act’s objective
that AML/CFT programs should be ‘risk-based, including ensuring that more attention and resources of
financial institutions should be directed toward higher-risk customers and activities, consistent with the
risk profile of a financial institution, rather than toward lower-risk customers and activities.””*®* However,
notwithstanding the general enforcement posture of limiting enforcement actions to “significant or
systemic failures,” heightened supervisory attention may be appropriate during an issuer’s initial period of
operation, particularly for issuers that do not rely on AML/CFT program services provided by an affiliate, or
other entity, supervised by a federal banking agency.

1391 Fed. Reg. at 18,713. FinCEN notes in a footnote to this statement that the “proposed rule would clarify that this
limitation on AML/CFT enforcement actions and significant AML/CFT supervisory actions does not apply with respect
to a failure to properly establish an AML/CFT program.” /d. at note 60.

14 See BPI and The Clearing House, Joint Letter re: Anti-Money Laundering and Countering the Financing of Terrorism
Programs at 5-7.
15 1d. at 11-13.

16 See BPI and The Clearing House, Joint Letter re: Anti-Money Laundering and Countering the Financing of Terrorism
Programs, 5. Indeed, to codify this risk-based approach, we recommended that FinCEN add “the following language
as proposed Section 1020.210(e): (e) A bank that establishes and implements a reasonably designed AML/CFT
program pursuant to paragraphs (b)(1) through (4), (c), and (d) of this section satisfies the requirements of 31 U.S.C.
5318(h)(1). The Federal Functional Regulator delegated the authority to supervise and examine the bank’s
compliance with the Bank Secrecy Act and this chapter shall only subject the bank to enforcement action or
significant AML/CFT supervisory action if the bank’s non-compliance is due to systemic and repeated failure to
comply with the procedures and not due to isolated instances of non-compliance with law or procedures, unless
evidence of an act or omission implicates the safety and soundness of the bank or is accompanied by evidence of
intentional or willful violations of the law” (emphasis added).

5



As with all relevant aspects of the proposed rule, we recommend that the FDIC coordinate with
FinCEN and the other primary Federal payment stablecoin regulators to help ensure that the standards for
enforcement actions and signification supervisory actions, respectively, are clearly defined and consistent
across the relevant agencies to ensure a uniform approach regarding such actions.

Responses to specific questions.

The FDIC asks several questions in the proposal. As noted, we provide below the most
comprehensive responses we are able to produce within the short comment period and without the

benefit of evaluating all of the proposed rules issued under the GENIUS Act holistically. The responses are
based largely on the prior BPI/TCH comments on FinCEN/OFAC’s PPSI AML/CFT and sanctions proposed
rule and the AML/CFT Program Rule. We attach those responses to this letter and incorporate them by
reference.

a. Further refinements.

The FDIC asks whether it should “further refine or clarify any of the concepts or definitions
outlined in the proposed supervision and enforcement provisions.”*” The FDIC also specifically asks
“whether any aspects of the GENIUS Act framework with regards to supervision, examination, and
enforcement need to be better accounted for with the inclusion of a consultation process when the FDIC
intends to take an AML/CFT enforcement action or significant AML/CFT supervisory action? For example,
should the definition of AML/CFT enforcement action and this framework account for suspension or
revocation under section 6(b) of the GENIUS Act, (12 U.S.C. 5905(b)), based in whole or in part on
AML/CFT deficiencies?”?°

As noted previously, the Associations generally support the proposed approach to enforcement
actions, consistent with the approach proposed in the Program Rule, which provides that BSA/AML
enforcement actions may only be brought against PPSIs when there has been a significant or systemic
failure to implement an AML/CFT program that meets the requirements established by the rule.’® The
Associations requested that FinCEN and the other agencies define relevant key terms with greater
specificity regarding the enforcement standard in the Program Rule to help ensure that the standard is
clear for regulated entities as well as supervisory staff.X®> We similarly recommend that the FDIC coordinate
with FInCEN and the other primary Federal stablecoin regulators to ensure that the agencies adopt the
same key definitions and standards for the proposed supervisory and enforcement framework to help
ensure consistency and transparency.

Relatedly, we note that some PPSIs may be standalone legal entities formed for the sole purpose
of issuing payment stablecoins, while others may be subsidiaries of insured depository institutions,
separately subject to regulation under the BSA. The FDIC and the other primary federal payment

7 Question 1. %

Question 2.

18 See BPI and The Clearing House, Joint Letter re: Anti-Money Laundering and Countering the Financing of Terrorism
Programs at 5-7.

¥ 1d. at 11-13.



stablecoin regulators should make clear that supervisors and examiners evaluating AML/CFT compliance of
PPSIs must approach all PPSIs equally and should not hold PPSI subsidiaries of insured depository
institutions to higher standards than other PPSls. It is critical that regulators ensure all PPSls are subject to
the same supervisory treatment. This is required under the “same risk, same regulation” principle, and
promotes basic fairness and avoids regulatory arbitrage.

Finally, as noted, we recommend that notwithstanding the general enforcement posture of limiting
enforcement actions to “significant or systemic failures,” heightened supervisory attention may be
appropriate during an issuer’s initial period of operation, particularly for issuers that do not rely on
AML/CFT program services provided by an affiliate, or other entity, supervised by a federal banking agency.

b. The FinCEN consultation requirement.

The FDIC also requests input on the two options for permitting greater information-sharing with
the FinCEN Director regarding AML/CFT enforcement actions or significant AML/CFT supervisory actions.?°
We provide our recommendation on that question above.

The FDIC asks whether the proposed consultation process should include an asset threshold—e.g.,
consultation is required for any significant AML/CFT supervisory actions involving PPSIs with $10 billion or
more in assets.”! The FDIC also asks whether, in addition, or as an alternative, the proposed rule should
not require but instead provide the option for PPSIs to request that the FDIC consult with FinCEN prior to
initiating a significant AML/CFT supervisory action.?? The Associations previously have supported the
consultation requirement without any limitation or other caveats, and reassert that position here, as noted
above.

The FDIC asks how the consultation process can be streamlined to prevent logistical burdens for
financial institutions or delays in exam report issuance.?® The Associations previously provided several
recommendations to FinCEN regarding the proposed consultation process to help ensure that the
consultation process functions effectively as intended and does not create additional burdens for financial
institutions.?* Among other recommendations, BPl and TCH encouraged FinCEN to provide greater
transparency regarding the consultation process, including by providing further details regarding how it
will be operationalized.?® The Associations also asserted that the final rule should clarify that the
consultation framework is not intended to result in duplicative supervisory or enforcement actions.?®

We reiterate those recommendations and emphasize again the importance of coordination among
FinCEN and the primary Federal payment stablecoin regulators to implement materially similar

20 Question 5.
21 Question 3.
2d.

2 Question 4.

24 See BPI and The Clearing House, Joint Letter re: Anti-Money Laundering and Countering the Financing of Terrorism
Programs, Recommendations 8 and 9.

2 |d., Recommendation 8.

26 |d., Recommendation 9.



consultation processes, including by adopting the same definitions of relevant terms, to help ensure that
the consultation process is established and operated consistently across all relevant federal agencies.

1. Conclusion.

The Associations appreciate the FDIC's efforts to develop a clear AML/CFT and sanctions
framework for FDIC-supervised PPSIs and support the agency’s objective of aligning that framework with
FinCEN/OFAC’s rules implementing the GENIUS Act’s requirements regarding the BSA/AML and sanctions

obligations of PPSls.

k %k %k 3k k k %k

If you have any questions, please contact Paige Paridon at paige.paridon@bpi.com or Rodney
Abele at rodney.abele@theclearinghouse.org. Respectfully submitted,

Paige Pidano Paridon
EVP, Senior Associate General Counsel & Co-Head
of Regulatory Affairs
Bank Policy Institute

Rodney Abele

SVP, Associate General Counsel and
Director of Regulatory & Legislative Affairs
The Clearing House Association






Annex A

Letter of the Bank Policy Institute and The Clearing House, dated June 9, 2026,
to the Financial Crimes Enforcement Network and the Office of Foreign Assets Control, re: Permitted Payment
Stablecoin Issuer Anti-Money Laundering/Countering the Financing of Terrorism Program and Sanctions
Compliance Program Requirements
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Financial Crimes Enforcement Network
Office of Foreign Assets Control

U.S. Department of the Treasury
Washington, DC 20220

Re: Permitted Payment Stablecoin Issuer Anti-Money Laundering/Countering the
Financing of Terrorism Program and Sanctions Compliance Program Requirements
(Docket No. FINCEN-2026-0100)

Ladies and Gentlemen:

The Bank Policy Institute 27 and The Clearing House Association 2 appreciate the

opportunity to comment on the notice of proposed rulemaking (the “NPR”) issued by the Financial
Crimes Enforcement Network (“FinCEN”) and the Office of Foreign Assets Control (“OFAC”)
regarding the implementation of the Guiding and Establishing National Innovation for U.S.
Stablecoins Act (the “GENIUS Act”). ?° We also acknowledge FinCEN’s separate notice of
proposed rulemaking regarding Anti-Money Laundering/Countering the Financing of Terrorism
(“AML/CFT”) program requirements for financial institutions (the “Program Rule” rulemaking),

27 The Bank Policy Institute is a nonpartisan public policy, research and advocacy group that represents universal
banks, regional banks, and the major foreign banks doing business in the United States. BPI produces
academic research and analysis on regulatory and monetary policy topics, analyzes and comments on
proposed regulations, and represents the financial services industry with respect to cybersecurity, fraud, and
other information security issues.

28 The Clearing House Association L.L.C., the country’s oldest banking trade association, is a nonpartisan
organization that provides informed advocacy and thought leadership on critical payments-related issues. Its
sister company, The Clearing House Payments Company L.L.C., owns and operates core payments system
infrastructure in the United States, clearing and settling more than $2 trillion every business day.

2 Permitted Payment Stablecoin Issuer Anti-Money Laundering/Countering the Financing of Terrorism
Program and Sanctions Compliance Program Requirements, 91 Fed. Reg. 18,582 (Apr. 10, 2026) (the “NPR”);
GENIUS Act, Pub. L. No. 119-27, 139 Stat. 419 (2025), codified at 12 U.S.C. §§ 5901-5916.
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which promises important improvements to the AML/CFT framework, and which provides
relevant context for several of the issues addressed in this letter.*

We appreciate FinCEN’s and OFAC’s careful consideration of the regulations they are
required to issue under the GENIUS Act. As the NPR correctly acknowledges, the implementation
of the GENIUS Act raises important policy questions. In particular, the way in which the statute is
implemented with respect to AML/CFT and sanctions compliance obligations will affect the
integrity of the U.S. financial system, the degree to which malign actors can exploit “Payment
Stablecoins™ and related technologies, and the extent to which Payment Stablecoins can develop
as mainstream U.S. financial instruments.*® In addition, the approach FinCEN and OFAC take to
implementing the GENIUS Act may serve as a guiding framework for addressing illicit finance
risks stemming from other technological developments and financial innovations around the world,
including with respect to other types of digital assets.

The NPR thoughtfully distinguishes between “primary-market” and “secondary-market”
Payment Stablecoin activities, and we agree with many aspects of the NPR’s approach. We are,
however, concerned that the current set of regulatory obligations in the digital asset ecosystem does
not impose sufficient AML/CFT and sanctions compliance obligations on secondary-market actors
(e.g., digital asset custodians, DASPs, exchanges, and various types of decentralized market
participants) comparable to those applicable to banks today.! Although FinCEN recognizes that
most illicit stablecoin activity occurs on the secondary market,*? the NPR principally imposes
obligations on PPSIs, consistent with the GENIUS Act’s scope. However, the absence of clear
AML/CFT and sanctions compliance obligations for a range of secondary-market actors leaves
significant regulatory gaps. FInCEN and OFAC should address those gaps in future rulemakings
grounded in existing (or potential future) statutory authority. The changes and clarifications

We address the Program Rule in more detail in a separate letter. Anti-Money Laundering and Countering the
Financing of Terrorism Programs, 91 Fed. Reg. 18,704 (Apr. 10, 2026),
https://www.govinfo.gov/content/pkg/FR-2026-04-10/pdf/2026-07033.pdf (the “Program Rule”).

5 See 12 U.S.C. § 5901(22) (defining “payment stablecoin” as “a digital asset—(i) that is, or is designed to
be, used as a means of payment or settlement; and (ii) the issuer of which—(I) is obligated to convert,
redeem, or repurchase for a fixed amount of monetary value, not including a digital asset denominated in a
fixed amount of monetary value; and (II) represents that such issuer will maintain, or create the reasonable
expectation that it will maintain, a stable value relative to the value of a fixed amount of monetary value,”

30 As U.S. Secretary of the Treasury Scott Bessent stated in announcing the NPR, “This proposal will protect
the U.S. financial system from national security threats without hindering American companies’ ability to
forge ahead in the payment stablecoin ecosystem.” U.S. Dep’t of the Treas., Treasury Proposes Rule to
Implement the GENIUS Act’s Requirements to Counter lllicit Finance, TREASURY PRESS RELEASE (Apr. §,
2026), https://home.treasury.gov/news/press-releases/sb0435.

31 Many digital asset exchanges in the United States, for example, are organized as state-licensed money transmitters
who do not have formal Customer Identification Program requirements, creating a gap between the
obligations that apply to banks and the obligations that apply to those state-licensed money transmitters.

32 See 91 Fed. Reg. at 18,601 (“Notably, as stated above, FinCEN assesses that the majority of illicit activity
involving stablecoins occurs on the secondary market.”).
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and specifying a payment stablecoin does not include a national currency, a deposit (as defined), or a
security (as defined)).

proposed in this letter would build on the NPR’s thoughtful approach to addressing this and other
considerations.

The analysis and recommendations below draw on our prior submissions regarding the
GENIUS Act’ and FinCEN’s parallel Program Rule rulemaking. Those submissions emphasize
additional important considerations regarding the various rulemakings that are directly relevant to
the implementation of the GENIUS Act, including both the need for consistency across the
GENIUS Act implementation framework and timely, ongoing reevaluation of regulations and
practices as the market continues to evolve.

We have separately requested an extension of the comment period for the other open
proposals to implement the GENIUS Act, each of which has been issued on a compressed timeline
notwithstanding the breadth and interdependence of the underlying rulemakings. '© The
rulemakings to implement the GENIUS Act represent an interrelated body of regulatory work of
extraordinary scope and complexity, implementing a wholly new statute that is the first federal
legislation governing Payment Stablecoins. A fragmented comment process with staggered
deadlines across interdependent proposals issued by several different agencies undermines the
agencies’ own stated goal of ensuring regulatory consistency across the GENIUS Act
implementation framework. This comment letter therefore reflects the best analysis we have been
able to complete during this comment period.

We reserve the right to amend our comments on the proposal as other agencies propose and
finalize regulations that have direct bearing on this one, and vice versa, and we reiterate our call
for the federal Payment Stablecoin regulators and other relevant agencies to coordinate their
rulemakings in terms of both substance and process before finalizing any rules to avoid unintended
policy consequences, unworkable or incongruous requirements, and regulatory arbitrage
opportunities. The agencies should repropose for comment any aspects of their respective
proposals that are inconsistent or in conflict with one another to ensure that the comprehensive
regulatory framework implementing the GENIUS Act is appropriately robust, transparent and
consistent across the various agencies with rule-writing authority under the statute.

L. Introduction and Executive Summary

To support the issuance of robust regulations that will establish a durable foundation for
implementation of the GENIUS Act, Sections II through VII set out nineteen recommendations.

? Comment Letter, GENIUS Act Implementation 17-21 (Nov. 4, 2025); Comment Letter, Implementing the
Guiding and Establishing National Innovation for U.S. Stablecoins Act for the Issuance of Stablecoins by
Entities Subject to the Jurisdiction of the Olffice of the Comptroller of the Currency 32-35, 41-42 (May 1,
2026) (the “May OCC Letter”); Comment Letter, GENIUS Act Requirements and Standards for
FDICSupervised Permitted Payment Stablecoin Issuers and Insured Depository Institutions 10-11, 14 (June
9, 2026) (the “June FDIC Letter”). We note that we primarily refer to the OCC’s parallel rulemaking
pursuant to the GENIUS Act throughout this letter and do not specifically refer to the FDIC’s proposal for
simplicity’s sake; the FDIC’s proposal largely mirrors the OCC’s proposal; we address the differences
between the two proposals in the June FDIC Letter.

3.
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See, e.g., May OCC Letter, at 3; June FDIC Letter, at 3.

Compliance Obligations with Respect to Secondary-Market Transactions

Recommendation 1. Through additional guidance or a separate rulemaking, FinCEN
and OFAC should clarify the AML/CFT and sanctions compliance obligations of
secondary-market actors (e.g., digital asset custodians, digital asset service providers
or “DASPs,” exchanges, and various types of decentralized market participants).

Recommendation 2. The final rule should clarify the extent of a PPSI’s obligation to
reject transactions on the secondary market in a way that holds PPSIs to the same
general sanctions compliance standard applicable to other financial institutions, while
recognizing the practical difficulty an issuer may face in identifying whether a
transaction involves a person located or ordinarily resident in a jurisdiction subject to
an OFAC embargo, or is otherwise prohibited but does not involve a blockable interest.
OFAC should publish wallet addresses that are subject to blocking or rejection
obligations whenever possible to facilitate compliance and adopt a non-enforcement
posture with respect to a PPSI’s obligation to reject certain transactions.

AML/CFT Obligations — Consistent Treatment and The Cost-Benefit Approach

Recommendation 3. FinCEN should apply the cost-benefit, risk-based analysis that it
applied in this rulemaking across BSA obligations and should reflect that same
approach in the broader Program Rule for all financial institutions confronting
secondary-market digital asset activity.

Recommendation 4. The NPR’s conclusion that SAR filing for PPSIs should not
extend to the secondary market is correct, and should apply to other types of assets and
entities.

Recommendation 5. The final rule should clarify the obligation of PPSIs to “consider”
secondary-market activity for purposes of CDD for primary-market customers.

Recommendation 6. The final rule should state that supervisors and examiners
evaluating AML/CFT compliance of PPSIs must approach all PPSIs equally, and
should not hold PPSI subsidiaries of insured depository institutions to higher standards
than other PPSIs.

Consistency and Harmonization of All Programs and NPRs

Recommendation 7. The final rule should expressly incorporate any AML/CFT
program updates finalized in the parallel Program Rule and make those updates
applicable to PPSIs.

Recommendation 8. FinCEN should consolidate its guidance on “digital assets,”
“value that substitutes for currency,” and “convertible virtual currency” into a single
framework so that there is clear and consistent guidance over the body of regulations
and guidance governing PPSIs.

-



Recommendation 9. The final rule should state expressly that the PPSI carve-out from
the Money Services Business (“MSB”) definition is a mechanical reclassification, does
not narrow or alter preexisting guidance or regulations related to the scope of money
transmission obligations outside the PPSI context, and should not create opportunities
for regulatory arbitrage.

Considerations Related to Redeeming Stablecoins

Recommendation 10. The final rule should state that a stablecoin holder who redeems
directly with a PPSI becomes a customer of the PPSI for purposes of the PPSI’s
AML/CFT program.

Recommendation 11. Regulators should clarify that redemption deadlines may be
tolled or extended to the extent reasonably necessary to complete required AML/CFT
and sanctions checks.

Clarifying the Meaning of Key Terms

Recommendation 12. The final rule should define “seize,” “freeze,” and “burn” and
explain the operational consequences of each term.

Recommendation 13. The final rule should clarify that the term “customer” includes
all of a PPSI’s direct counterparties with respect to the purchase, sale, or transfer of
Payment Stablecoins.

Recommendation 14. The final rule should clarify that the term “transaction” may
capture additional activities with respect to stablecoins beyond just issuance and
redemption.

Recommendation 15. The final rule should clarify the meaning of the term “account”
in the context of Lawful Orders.

Lawful Orders and Obligations of Reserve Custodians

Recommendation 16. The final rule should clarify that “Lawful Orders” referenced in
the proposed rule do not require reserve custodians to monitor on-chain activity.

Recommendation 17. The final rule should explicitly state that a custodian of reserve
assets does not incur obligations to block reserves that correspond to the equivalent
value of blocked Payment Stablecoins.

Recommendation 18. The final rule should establish clear expectations for a reserve
custodian upon receiving notice of a PPSI’s action to burn a Payment Stablecoin.

Recommendation 19. The final rule should clarify that a custodian of reserve assets
has no independent obligation to monitor secondary-market activity or conduct enduser
due diligence solely by virtue of serving as reserve custodian.

-5-



II. Compliance Obligations with Respect to Secondary-Market Transactions

The NPR establishes a distinction between primary- and secondary-market Payment
Stablecoin transactions and explains that most illicit activity involving stablecoins occurs on the
secondary market.>* The proposed rule would also specify AML/CFT and sanctions compliance
obligations for PPSIs with respect to secondary-market activities.** However, the NPR does not
address the substantial ambiguity regarding AML/CFT and sanctions compliance obligations of
certain secondary market actors, especially in the decentralized ecosystem. That gap is particularly
significant given the reality that much of the illicit finance risk associated with Payment
Stablecoins arises in the secondary market, as the NPR rightly recognizes. As such, clarification is
needed in a separate rulemaking or guidance as to both PPSIs’ and secondary-market actors’
obligations in these types of transactions.

a. Obligations of Secondary-Market Actors

Through a separate rulemaking or additional guidance, FinCEN and OFAC should clarify
the obligations of the other actors that facilitate secondary-market Payment Stablecoin activity.
Without clear obligations for the actors that facilitate those transactions, the framework could leave
substantial portions of Payment Stablecoin activity without sufficient AML/CFT and sanctions
controls. Inadequate regulation with respect to secondary-market activities could create serious
risks both for financial integrity and for other financial institutions across the Payment Stablecoin
ecosystem.

To account for these gaps, regulators should ensure that secondary-market actors (e.g.,
digital asset custodians, DASPs, exchanges, and various types of decentralized market participants)
are subject to appropriate AML/CFT compliance obligations reflecting the risks associated with
their activities and the information available in connection with secondary-market Payment
Stablecoin transactions.

Recommendation 1. Through additional guidance or a separate rulemaking, FinCEN and OFAC
should clarify the AML/CFT and sanctions compliance obligations of secondary-market actors
(e.g., digital asset custodians, DASPs, exchanges, and various types of decentralized market
participants).

While the NPR addresses the AML/CFT and sanctions compliance requirements for PPSIs,
FinCEN and OFAC should also clarify the obligations of secondary-market actors to address
financial crime risks posed by secondary market Payment Stablecoin activities. FinCEN and OFAC
correctly recognize that (1) “the majority of illicit finance involving payment stablecoins occurs
on the secondary market,” and (2) “PPSIs may have less information on secondary market

33 See 91 Fed. Reg. at 18,601.

34 See, e.g., infra Section ILb (discussing sanctions compliance obligations of PPSIs with respect to secondary-
market transactions); Section I1l.a (discussing AML/CFT obligations of PPSIs with respect to secondary-
market transactions).
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transactions than on primary market transactions.”*>!3 That combination of facts makes it
especially important that the actors with the most direct involvement in secondary-market
activity—and often the best access to relevant customer, transactional, and wallet-level
information—be subject to clear financial crime compliance obligations.

To promote financial integrity across the Payment Stablecoin ecosystem, FinCEN and OFAC
should clarify that secondary-market actors have a robust set of AML/CFT and sanctions
compliance obligations with respect to the transactions they facilitate.>* FinCEN and OFAC could,
for example, expand upon prior guidance and clarify how various types of secondary-market actors
are subject to AML/CFT and sanctions compliance obligations.*” Furthermore, FinCEN and OFAC
should consider whether some secondary-market actors should be treated as financial institutions
under the BSA and thus be subject to more robust, bank-like AML/CFT and sanctions obligations.
To the extent some secondary-market actors are currently regulated only as MSBs (or contend that
they fall outside the BSA’s framework for MSBs altogether), FinCEN and OFAC should evaluate
whether those frameworks are sufficient to address the financial crime risks that Payment
Stablecoin activity presents. In addition, FinCEN and OFAC should clarify the extent to which
they will view secondary-market activity as subject to U.S. jurisdiction and impose appropriate
obligations on secondary market actors reflecting both the information at their disposal and their
technical capabilities.

Without greater clarity regarding the obligations of secondary-market actors, banks and
other regulated institutions may be unable to adequately assess and manage the risks associated
with Payment Stablecoin activity in an informed way. When issuing such guidance (or in any
additional rulemakings), FinCEN and OFAC should seek to identify and eliminate any regulatory
gaps and ambiguity, including with respect to layered secondary-market Payment Stablecoin
arrangements. For instance, future clarifications should address arrangements in which a PPSI
maintains a direct relationship with a third-party payment processor or other intermediary, while
the underlying payors, payees, or wallet holders transact in the secondary market. FinCEN and
OFAC should make clear that AML/CFT responsibilities still apply in that context, and that no
third-party payment processor or other intermediary may avoid otherwise applicable obligations

35 Fed. Reg. at 18,607.

36 Although some of these requirements for secondary-market actors may be covered in future legislation, see,
e.g., Digital Asset Market Clarity Act of 2025, H.R. 3633, 119th Cong. (2025), FinCEN need not wait for
such legislation to clarify the AML/CFT obligations of secondary-market actors.

37 See infra Section IV.b (calling for updated and consolidated guidance); see FIN. CRIMES ENF’T NETWORK, U.S.
DEP’T OF THE TREASURY, FIN-2019-G001, APPLICATION OF FINCEN’S REGULATIONS TO CERTAIN BUSINESS
MODELS INVOLVING CONVERTIBLE VIRTUAL CURRENCIES (2019),
https://www.fincen.gov/system/files/2019-05/FinCEN%20Guidance%20CVC%20FINAL%20508.pdf; FIN.
CRIMES ENF’T NETWORK, U.S. DEP’T OF THE TREASURY, ADVISORY ON ILLICIT ACTIVITY INVOLVING
CONVERTIBLE ~ VIRTUAL CURRENCY  (2019), https://www.fincen.gov/system/files/advisory/2019-
0510/FinCEN%20Advisory%20CVC%20FINAL%20508.pdf (explaining that persons engaged in
secondarymarket virtual-currency activity may be treated as money transmitters under existing FinCEN
regulations and therefore subject to BSA obligations).
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merely by asserting that transfers occur through a PPSI’s smart contract or by relying categorically
on the PPSI’s program.'¢

FinCEN should also clarify how customer identification, beneficial ownership, transaction
monitoring, SAR filing, and sanctions responsibilities are to be allocated in such layered
arrangements. Each relevant secondary-market actor should be subject to a risk-based compliance
framework that does not leave portions of secondary-market transactions outside the scope of
regulation. If Congress later adopts additional legislation specifically addressing secondarymarket
actors, FiInCEN and OFAC could revise their regulations as appropriate. Pending such legislation,
however, the regulators should use their existing authorities to reduce avoidable ambiguity and to
ensure that secondary-market Payment Stablecoin activity is not left underregulated.

b. Sanctions Compliance Obligations of PPSIs for Secondary Market Transactions

The NPR’s distinction between PPSIs’ compliance obligations for transactions on the
primary and secondary markets is especially crucial in the context of economic sanctions. In the
sanctions context, the NPR suggests that a PPSI may be understood to control a stablecoin trading
on the secondary market through the PPSI’s control of the stablecoin’s smart contract.!” The
GENIUS Act specifies that PPSIs must maintain the technical capability to block, freeze, and reject
impermissible transactions and comply with “Lawful Orders.”'8

The NPR therefore states that PPSIs must “have technical capabilities, policies, and
procedures to identify and block stablecoins traded by blocked persons on the secondary market
when PPSIs exercise possession or control of such stablecoins, including through smart contracts.”
19 Furthermore, when describing the applicability of U.S. sanctions to stablecoin issuers, the NPR
notes that U.S. sanctions are a strict-liability regime, such that PPSIs may be held civilly liable for
violations “even without having knowledge or reason to know that it was engaging in such a
violation.”? However, determining whether a particular secondary-market transaction

16 This issue may arise, for example, where a third-party payment processor or similar intermediary maintains

the primary-market relationship with the PPSI while facilitating transactions for actors in the secondary
market. FinCEN should clarify in such arrangements: (1) whether, and under what circumstances, those
downstream counterparties are treated as customers of the PPSI; (2) whether the intermediary may claim an
exemption from money transmitter status or other BSA obligations based on the assertion that transfers
occur through the PPSI’s smart contract rather than through the intermediary’s custody of funds; and (3)
how customer identification, beneficial ownership, transaction monitoring, suspicious activity reporting,
and sanctions responsibilities are expected to be allocated among various participants in the transaction.

17 91 Fed. Reg. at 18,589.

18 See 12 U.S.C. § 5901(16) (defining “Lawful Order” as “any final and valid writ, process, order, rule,
decree, command, or other requirement issued or promulgated under Federal law, issued by a court of
competent jurisdiction or by an authorized Federal agency pursuant to its statutory authority, that—(A)
requires a person to seize, freeze, burn, or prevent the transfer of Payment Stablecoins issued by the person;
(B) specifies the Payment Stablecoins or accounts subject to blocking with reasonable particularity; and (C)
is subject to judicial or administrative review or appeal as provided by law.”).

19 91 Fed. Reg. at 18,605.
20 91 Fed. Reg. at 18,605.



involves a sanctioned person or jurisdiction can be difficult when the relevant address is not
independently identified through legal process, official designation, or other reliable compliance
mechanisms.

This practical challenge is especially acute with respect to OFAC transaction rejection
obligations. A rejection obligation typically arises where a transaction is prohibited for U.S.
persons but does not involve an interest of an SDN or other blocked person, such as when a person
involved in the transaction is not blocked, but located or ordinarily resident in a jurisdiction subject
to an OFAC embargo. In these instances, “the transaction is simply rejected, or not processed and
returned to the originator.”*® OFAC has explained, for example, that an obligation to reject could
arise if a U.S. financial institution encounters a wire that involves prohibited exports or other
services to a person in a sanctioned jurisdiction.*

This fact pattern is important to consider in the context of Payment Stablecoins due to the
structure of the technology. Blockchain transactions generally may not contain reliable location
information, like IP addresses, bank records, or SWIFT messages do. As a result, while a PPSI may
be able to identify a wallet address that OFAC has associated with an SDN or person located or
ordinarily resident in a jurisdiction subject to an OFAC embargo and prevent that wallet from
transacting, it often will not be able to determine from on-chain activity alone whether a wallet is
associated with a person located in or ordinarily resident in a jurisdiction subject to an OFAC
embargo. The result may be a mismatch between the legal obligation to reject a transaction under
certain circumstances and the information actually available to the PPSI unless the relevant wallet
or transaction has been attributed through legal process or official designation.

Recommendation 2. The final rule should clarify the extent of a PPSIs obligation to reject
transactions on the secondary market in a way that holds PPSIs to the same general sanctions
compliance standard applicable to other financial institutions, while recognizing the practical
difficulty an issuer may face in identifying whether a transaction involves a person located or
ordinarily resident in a jurisdiction subject to an OFAC embargo, or is otherwise prohibited but
does not involve a blockable interest. OFAC should publish wallet addresses that are subject to
blocking or rejection obligations whenever possible to facilitate compliance and adopt a
nonenforcement posture with respect to a PPSI's obligation to reject certain transactions.

The final rule should make clear that PPSIs are subject to the same sanctions framework
that applies to other U.S. persons.*® In the specific context of OFAC sanctions, the GENIUS Act
states that a PPSI must have “technical capabilities, policies, and procedures to block, freeze, and

38 See OFAC, FAQ No. 36 (Aug. 11, 2020), https://ofac.treasury.gov/fags/topic/1601.
¥ Id.

40 See 91 Fed. Reg. at 18,589, 18,605; Dep’t of Com., Dep’t. of the Treas., Dep’t of Just., Tri-Seal
Compliance Note: Obligations of Foreign-Based Persons to Comply with U.S. Sanctions and Export
Control Laws (Mar. 6, 2024), https://www.justice.gov/archives/opa/media/1341411/d1?inline (“meaning
that a person subject to U.S. jurisdiction may be held civilly liable even if such person did not know or have
reason to know that it was engaging in a transaction that was prohibited under sanctions laws and
regulations administered by OFAC.”); OFAC, Sanctions Compliance Guidance for the Virtual Currency
Industry (Oct. 15, 2021), https://ofac.treasury.gov/media/913571/download?inline.
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reject specific or impermissible transactions.”*! Where a Payment Stablecoin issued by a PPSI is
used in a transaction by or for the benefit of a blocked person, or in a transaction prohibited by
comprehensive jurisdictional sanctions, the structure of the law should not change merely because
the activity occurs in the secondary market.

The final rule should clarify for PPSIs, however, how they might satisfy certain sanctions
compliance obligations with respect to secondary market transactions.*> OFAC specifically should
address the technical consideration that, currently, for a PPSI to reject a transaction on the
secondary market, it must program the smart contract to prevent transactions with specific wallet
addresses. As a practical matter, at this time, a PPSI’s compliance will be most effective when such
destinations have been affirmatively identified and attributed to a sanctioned person or jurisdiction
through legal process, official designation, or other reliable compliance mechanisms. Therefore, to
promote effective compliance, OFAC should continue to publish addresses of blocked wallets or
persons whenever possible, leveraging technological advancements and analytics to identify
prohibited wallets associated with blocked persons or with persons located or ordinarily resident
in a jurisdiction subject to an OFAC embargo.*?

In addition, OFAC should adopt a non-enforcement posture with respect to a PPSI’s
obligation to reject certain transactions, recognizing the reality that blockchain transactions
generally may not contain reliable location information. OFAC has taken a similar approach
through FAQs addressing its expectations for an intermediary bank that processes a transaction—
a similar instance where a U.S. financial institution has limited information and an attenuated
relationship with the parties transacting.* In that context, OFAC has indicated that it would not
pursue enforcement action against an intermediary bank that processes a transaction when the bank
“(1) 1s operating solely as an intermediary, (2) does not have any direct relationship with the entity
(e.g., the entity is a non-account party), and (3) does not know or have reason to know the entity’s
ownership or other information demonstrating the blocked status of the entity’s property.”* In that
instance, the intermediary bank would not be expected to “to research the non-account parties listed
in the wire transfer that do not appear on the SDN List.”*® OFAC has further explained that

41 See 12 U.S.C. § 5903(a)(5)(A)(iv). As FinCEN and OFAC are acutely aware, Payment Stablecoins have been used
extensively in the context of sanctions evasion. See 91 Fed. Reg. at 18,587. It is therefore especially
important that issuers of these high-risk assets be held to the same strict-liability standard as other U.S.
businesses.

42 OFAC and FinCEN may wish to engage in consultative processes with PPSIs and other market participants
in the future to identify additional novel and operationally effective approaches to risk-based compliance,
including through the use of innovative compliance arrangements, increased information-sharing between
PPSIs, intermediary networks, and other controls tailored to the structure of Payment Stablecoin activity.

43 Note, as discussed infra Part VII, OFAC should also clarify the extent to which it will view secondarymarket
activity as subject to U.S. jurisdiction, and should ensure secondary-market actors face adequate sanctions-
compliance obligations, reflecting both the risks they generate, and the information and capabilities they

possess.

4 See OFAC, FAQ No. 116 (Jan. 15, 2015), https:/ofac.treasury.gov/faqs/116.
S Id.

4 1d.
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“[i]f a bank handling a wire transfer currently has information in its possession leading the bank

to know or have reason to know that a particular individual or entity involved with or referenced
in the wire transfer is subject to blocking, then the bank will be held responsible if it does not take
appropriate steps to ensure that the wire transfer is blocked.”*’

As applied to secondary-market transactions of Payment Stablecoins, the proposed
approach would recognize the compliance realities PPSIs face, while incentivizing PPSIs to
consider blockchain analytics to inform risk-based determinations regarding secondary-market
risks, beyond specific prohibited addresses affirmatively identified by OFAC or through other legal
process.*® Each PPSI would be left to establish its own appropriate, risk-based compliance
mechanisms, consistent with the OFAC’s long-standing approach to sanctions compliance.*’ This
outcome would strike the appropriate balance between countering financial crime and fostering a
regulatory environment in which the stablecoin industry can operate in compliance with applicable
law. The final rule should explicitly anticipate technological developments that could increase the
amount and quality of information available to PPSIs. These proposed measures would hold PPSIs
to an appropriate standard based on the risks generated by Payment Stablecoins used in secondary
market transactions. This approach would also reduce uncertainty and promote the financial
integrity of a U.S. financial instrument and the broader U.S. financial system.

II1. AML/CFT Obligations — Consistent Treatment and the Cost-Benefit Approach

The AML Act recognizes that AML/CFT obligations require private institutions to expend
private resources for a public benefit.>%! Thus, the BSA contemplates a reasonable, risk-based
approach to the establishment of AML and sanctions compliance controls, particularly where
institutions have limited information and control over the underlying activity.

One of the more constructive aspects of the NPR is that it expressly considers the burden
and utility of imposing AML/CFT obligations where PPSIs have limited visibility into
secondarymarket activity.* In particular, FinCEN undertakes a cost-benefit analysis and concludes
that a general secondary market SAR filing obligation could impose substantial burden while
yielding limited benefit. The same methodology should apply to all aspects of the assessment of

41d.

48 Beyond the context of issuance, financial institutions may also serve in other capacities with respect to a Payment
Stablecoin transaction—for instance as validators, or as custodians—where they may face practical
limitations in identifying potentially sanctioned persons involved in a transaction. OFAC should take a
similar approach in those circumstances , including by providing guidance or FAQs addressing potential
non-enforcement given informational and timing constraints.

4 See, e.g., OFAC, A Framework for OFAC Compliance Commitments (May 2, 2019),
https://ofac.treasury.gov/media/1633 1/download?inline; 91 Fed. Reg. at 18,614 (“Therefore, based on
OFAC’s historical experience, OFAC assesses that the best way to implement the GENIUS Act’s
instructions is to delineate effective sanctions compliance elements that provide PPSIs discretion to make
risk-based judgments in light of, among other factors, their size and complexity.”).

30 See 31 U.S.C. § 5318(h)(2)(B)(i) (“Financial institutions are spending private compliance funds for a public and
private benefit, including protecting the United States financial system from illicit finance risks.”).

5! Fed. Reg. at 18,614.
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AML/CFT obligations for other financial institutions that may encounter Payment Stablecoins in
the secondary market, as well as in other contexts beyond activities related to Payment Stablecoins.

The existence of technological or informational constraints should not be understood to displace
>2the core principle that PPSIs, like other financial institutions, should be subject to comparable
legal obligations where they present comparable risks.

a. Applying the Cost-Benefit Approach More Broadly

The NPR explains that a PPSI’s AML/CFT program should be risk-based, that PPSIs should
direct more attention and resources toward higher-risk customers and activities, and that “the
burden of requiring PPSIs to file SARs concerning secondary market activity would potentially
outweigh the likely benefits.”** For those reasons, FinCEN proposes that PPSIs would be required
to file SARs only on primary-market transactions, where the issuer interacts directly with the user
or holder.

But this conclusion, and the methodology by which FinCEN reached it, should not be
confined to SAR filing or stablecoins alone. In reaching that conclusion, FinCEN recognized that,
where financial institutions have limited direct access to relevant information, additional reporting
may impose substantial burden without yielding commensurate value for regulators or law
enforcement.>® As we recommend below, FinCEN’s reasoning here should be applied more
broadly.>*

Recommendation 3. FinCEN should apply the cost-benefit, risk-based analysis that it applied in
this rulemaking across BSA obligations and should reflect that same approach in the broader
Program Rule for all financial institutions confronting secondary-market digital asset activity.

Cost-benefit analysis is the proper framework for assessing BSA obligations more broadly
across AML/CFT programs. Where an institution lacks sufficient access to information about
downstream activity, regulators should be careful not to impose obligations that exceed what a
risk-based framework can realistically support. Likewise, where an institution lacks the practical
ability to control, stop, or influence downstream activity, limited visibility should not be treated as
equivalent to operational control.

FinCEN should, therefore, review existing guidance and, where appropriate, revise or
supplement it so that the same cost-benefit and risk-based calibration is reflected across institution
types. FInCEN also should make clear that the same principle will apply to other emerging assets
and structures, including other blockchain-based digital assets and tokenized deposits, to the extent
they raise comparable visibility and control issues.

52 Fed. Reg. at 18,607.
B 1d.

4 As noted above, while we recognize the scope of this rulemaking is limited to PPSIs, we recommend certain
updates to the existing regulatory framework to ensure treatment comparable to that accorded PPSIs
through this rulemaking. See supra at 2.
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The parallel rulemaking to implement the Program Rule should make this principle explicit.
FinCEN’s broader effort to recalibrate AML/CFT expectations for modern financial institutions
will be incomplete if PPSIs receive one version of risk-based tailoring while other

institutions facing the same informational constraints remain subject to older or more rigid
expectations. FinCEN should ensure that PPSIs remain subject to the same basic legal framework
that applies to other financial institutions: a strict liability sanctions regime and enforcement
discretion to account for practical constraints.

Recommendation 4. The NPR's conclusion that SAR filing for PPSIs should not extend to the
secondary market is correct, and should apply to other types of assets and entities.

The same logic that justifies limiting secondary-market SAR obligations for PPSIs should apply
where other financial institutions likewise lack direct control over, or non-public information
about, downstream secondary-market activity in digital-asset markets. In those situations,
reporting may impose substantial burden without generating sufficiently useful information for
regulators or law enforcement. That principle is especially important where a bank or custodian’s
role is limited to reserve custody, deposit services, or similarly narrow functions tied to Payment
Stablecoins that may circulate in the secondary market.

The final rule should therefore expressly state that, where there is no clear statutory basis
requiring a particular BSA obligation, FinCEN should apply cost-benefit analysis in determining
whether and how to impose AML/CFT obligations tied to stablecoin activity. Those obligations
should be calibrated to the information and control actually available to the institution, consistent
with the broader benchmark principle of same activity, same risk, same rules.

b. Secondary Market Analysis to Inform Customer Due Diligence

The GENIUS Act requires that PPSIs be subject to “all Federal laws applicable to a
financial institution located in the United States relating to . . . customer identification, and due
diligence.” > Though the NPR explains that a separate rulemaking will cover Customer
Identification Program obligations of PPSIs,>® the NPR itself outlines expectations for PPSIs with
respect to customer due diligence (“CDD”). The NPR would only require PPSIs to conduct CDD
on their primary-market customers.>’ The NPR cites the existing CDD requirements for banks,>*
and explains that while some factors for evaluation of the “nature and purpose of customer

55 See 12 U.S.C. § 5903(a)(5).
36 See infra note 59 and accompanying text.

57 See 91 Fed. Reg. at 18,604 (“FinCEN is not contemplating application of CDD to secondary market activity”).

38 See 91 Fed. Reg. at 18,600 (citing 31 CFR 1020.210(a)(2)(v) and (b)(2)(v)). Note, these provisions require:
“Appropriate risk-based procedures for conducting ongoing customer due diligence, to include, but not be
limited to: (A) Understanding the nature and purpose of customer relationships for the purpose of
developing a customer risk profile; and (B) Conducting ongoing monitoring to identify and report
suspicious transactions and, on a risk basis, to maintain and update customer information. For purposes of
this paragraph, customer information shall include information regarding the beneficial owners of legal
entity customers . .. .” 31 C.F.R. § 1020.210(a)(2)(Vv).

% Fed. Reg. at 18,600.
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relationships will be similar to existing practices” for other financial institutions, some factors may
be “new or unique due to the characteristics of the products and services being offered.”** Notably,

the NPR suggests that CDD of primary-market customers could involve “consideration” of
secondary-market activities:

FinCEN assesses that the majority of illicit activity involving stablecoins occurs on
the secondary market. Although the proposed rule would not impose a standalone,
independent obligation on a PPSI to monitor secondary market transactions,
consideration of such activity may be appropriate in the PPSI’s development and
maintenance of a customer risk profile (e.g., public blockchains may indicate that
a digital assets exchange that is a PPSI customer is engaged in deposits or
withdrawal activity of the PPSI’s stablecoin with addresses attributed to illicit
actors).%

Recommendation 5. The final rule should clarify the obligation of PPSIs to “consider”
secondarymarket activity for purposes of CDD for primary-market customers.

As drafted, the NPR distinguishes between “monitor[ing]” and “consider[ing]” secondary
market activities for purposes of CDD. However, it does not clearly explain how those concepts
differ. FinCEN should explain what is expected of a PPSI with respect to evaluating the secondary-
market activities to which its customers may contribute. By clarifying these points, FinCEN would
help avoid uncertainty as to whether blockchain analytics are effectively being treated as a
necessary feature of an adequate PPSI AML/CFT program.

c. Consistent Treatment of PPSIs

The GENIUS Act and NPR contemplate that a range of financial institutions may function
as PPSIs. Some PPSIs may be standalone legal entities formed for the sole purpose of issuing
Payment Stablecoins. Others, however, may be subsidiaries of insured depository institutions,
separately subject to regulation under the BSA.6!

Recommendation 6. The final rule should state that supervisors and examiners evaluating
AML/CFT compliance of PPSIs must approach all PPSIs equally, and should not hold PPSI
subsidiaries of insured depository institutions to higher standards than other PPSIs.

It is critical that regulators ensure all PPSIs are subject to the same supervisory treatment.
This is required under the “same risk, same regulation” principle, and promotes basic fairness.

Iv. Consistency and Harmonization of All Programs and NPRs

There are several respects in which proposals in this NPR would benefit from
harmonization and clarification in light of existing AML/CFT obligations and other rulemakings

60 See id.. at 18,601.
6l See 91 Fed. Reg. at 18,591.
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now under development. The final rule should reduce unnecessary divergence, clarify how related
frameworks fit together, and avoid creating opportunities for regulatory arbitrage.

a. Updates from the Proposed Program Rule

The NPR invokes a parallel rulemaking that FinCEN is currently undertaking to recalibrate
program obligations for many financial institutions (i.e., the Program Rule rulemaking).* The
proposed rule explains that ensuring consistency across GENIUS Act implementation and the
Program Rule would promote clarity, create efficiencies, and best protect the U.S. financial system
from illicit actors.*® That logic is sound, and the final rule should implement it explicitly.

Because the Program Rule and this rule may move on different timelines, the final rule
should state expressly how the two rulemakings interact so that other financial institutions are not
disadvantaged if FinCEN does not immediately incorporate the cost-benefit framework into other
applicable regulatory frameworks.*’ The agencies should eliminate that uncertainty in the final rule
in a manner that avoids regulatory arbitrage or loopholes that would allow MSBs or other actors
to offer products that are substantively similar to Payment Stablecoins without being subject to the
relevant GENIUS Act protections.

Recommendation 7. The final rule should expressly incorporate any AML/CFT program updates
finalized in the parallel Program Rule and make those updates applicable to PPSIs.

An explicit statement of incorporation would promote clarity, reduce the likelihood of
inadvertent divergence between otherwise similar AML/CFT program requirements, and better
align the PPSI rule with the agencies’ own stated rationale for consistency across financial
institution types.

The informational and control constraints associated with secondary-market digital-asset
activity are not unique to PPSIs or Payment Stablecoins. Similar informational and control
constraints may arise in connection with other digital assets, including tokenized deposits and
nonstablecoin digital assets, even if this rulemaking does not itself provide the vehicle to regulate
those instruments directly. The agencies should avoid inadvertent asymmetry between rulemakings
by standardizing the approach now.

b. Digital Assets and Related Terms

The NPR defines the term “digital asset” as “any digital representation of value that is
recorded on a cryptographically secured distributed ledger.”*® However, the NPR also states that
this definition is limited to the obligations proposed for PPSIs. In the same discussion, the proposal
acknowledges that FinCEN separately uses and has defined related concepts, most notably “value

4 91 Fed. Reg. at 18,597.
46 Id.
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4 See supra Part I11.a (calling for broad application of the cost-benefit approach across programs).

48 91 Fed. Reg. at 18,593.

that substitutes for currency” and “convertible virtual currency,” and that the new term should not
be read to displace that existing framework.%*

As things stand, the regulated community must reconcile several overlapping concepts
across multiple guidance documents and rule texts, spawning unnecessary interpretive friction for
institutions that may deal simultaneously with PPSI-issued Payment Stablecoins, non-PPSI
stablecoins, and other digital or tokenized instruments.

P INNY

Recommendation 8. FinCEN should consolidate its guidance on ‘“digital assets,” “value that
substitutes for currency,” and “convertible virtual currency” into a single framework so that there
is clear and consistent guidance over the body of regulations and guidance governing PPSIs.

In the final rule or accompanying guidance, FinCEN should streamline its definitions and
explain how these related concepts fit together in a single architecture. FinCEN also should make
clear that harmonization is intended to preserve and rationalize existing obligations, not to narrow
them by implication.®

A single coherent framework would reduce uncertainty for PPSIs, banks, DASPs,
custodians of reserve assets and digital asset custodians, and other market participants, and it would
make it easier for FinCEN to apply the same cost-benefit and risk-based reasoning across adjacent
forms of digital value as technology evolves.

c. The PPSI Carveout from the MSB Definition

The NPR explains that stablecoin issuers that may become PPSIs are currently regulated as
money services businesses and that the activities in which PPSIs will engage would constitute
money transmission in the absence of the new statutory framework for PPSIs. The proposal then
would carve PPSIs out of the definition of MSB in order to reduce overlap once PPSIs are treated

2 FinCEN has previously issued guidance covering “convertible virtual currency” and “value that substitutes for
currency” in 2019 and 2013. See FinCEN, Advisory on Illicit Activity Involving Convertible Virtual
Currency, U.S. DEpP’T OF THE TREASURY (May 9, 2019),
https://www.fincen.gov/system/files/advisory/2019-05-
10/FinCEN%20Advisory%20CVC%20FINAL%20508.pdf ; FinCEN, Application of FinCEN s
Regulations to Persons Administering, Exchanging, or Using Virtual Currencies, U.S. DEP’T OF THE
TREASURY (Mar. 18, 2013), https://www.fincen.gov/system/files/guidance/FIN-2013-G001.pdf.

%3 In addition, the accompanying guidance could clarify that similar assets to stablecoins (e.g., tokenized deposits)
will be broadly subject to the same expectations as stablecoins. For instance, the guidance could confirm
that the definition of “transmittal orders” for purposes of Travel Rule obligations will cover various digital
assets in addition to stablecoins. The NPR indicates this will be the case, but merely states that the addition
of stablecoin to the definition of transmittal orders “should not be construed, including by negative
inference, to imply that orders to pay other kinds of value that substitute for currency are not transmittal
orders.” See 91 Fed. Reg. at 18,611.
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as a separate category of financial institution under the BSA. The NPR also states that the carveout
applies only to PPSIs and does not change the regulatory framework applicable to other stablecoin

or digital asset issuers or other persons engaged in activity involving value that substitutes for
currency.®*

Those statements are helpful, but they should be made even more explicit in the final rule.
Otherwise, market participants may argue that because PPSIs are excluded from the MSB
definition, stablecoin issuance or redemption more generally no longer implicates money
transmission concepts. Such an argument would overread what is better understood as a mechanical
reclassification. The final rule should also make clear that the carveout applies only to a PPSI’s
activities as a PPSI. If a PPSI engages in other activity involving currency, funds, or value that
substitutes for currency, it should be required to conduct an independent BSA analysis of those
activities. Relatedly, the final rule should make clear that entities may not evade the GENIUS Act’s
AML/CFT and sanctions compliance framework through carefully structured offerings or
arrangements that allow them to functionally issue, support, or facilitate Payment Stablecoins
while attempting to characterize themselves only as MSBs or other market participants.

Recommendation 9. The final rule should state expressly that the PPSI carve-out from the Money
Services Business (“MSB”) definition is a mechanical reclassification, does not narrow or alter
preexisting guidance or regulations related to the scope of money transmission obligations outside
the PPSI context, and should not create opportunities for regulatory arbitrage.

Making this point explicit would reduce the risk that the PPSI carve-out is misused to argue
for a narrower reading of the BSA more broadly. This clarification would also promote continuity
across the digital-asset framework and help ensure that actors outside the GENIUS Act’s PPSI
category remain subject to the appropriate preexisting rules. The final rule should also make clear
that a PPSI must still analyze any non-PPSI activity separately under the BSA and may not rely on
the carveout for activities that fall outside the PPSI framework.

The final rule also should ensure that the interpretations of the terms “Payment Stablecoin”
and “PPSI” are broad enough to prevent evasive arrangements and other gaps that would allow
entities to offer products that are functionally indistinguishable from Payment Stablecoins while
claiming to remain outside the PPSI framework. That clarification should be framed flexibly
enough to account for both current Payment Stablecoin structures and future technological
developments. Treasury should make clear that these definitions will be interpreted broadly and
should use the GENIUS Act’s anti-evasion authority as necessary to prevent evasive arrangements.

V. Considerations Related to Redeeming Stablecoins

4 See 91 Fed. Reg. at 18,590-92.

-17-



In separate comment letters regarding the OCC’s and FDIC’s respective parallel GENIUS
Act rulemakings, we urged regulators to require that PPSIs offer direct redemption to all Payment
Stablecoin holders, with no minimums, subject to appropriate onboarding and compliance checks.
%5 If the broader framework implementing the GENIUS Act adopts that proposed

approach, direct redemption could become available to holders who previously interacted only
through the secondary market.

That possibility raises both compliance and timing questions under the broader GENIUS
Act framework, including the interaction between AML/CFT and sanctions obligations and
separate prudential requirements concerning redemption. The final framework should address both
points explicitly.

a. Direct Redemption and AML/CFT and Sanctions Compliance Obligations

The OCC'’s proposed rule in its parallel rulemaking would specify that the PPSIs must
provide “timely redemption” within two business days of a request. However, the extent to which
downstream holders will be able to redeem directly with a PPSI remains unresolved. If a holder
redeems directly with a PPSI, the PPSI must apply a full customer-facing compliance framework.
This conclusion is also consistent with the benchmark principle of same activity, same risk, same
rules. If a direct redemption request presents the same type of customer-facing compliance risk as
any other direct relationship with a financial institution, the final rule should not permit a less
onerous compliance regime merely because the holder presenting the stablecoin for redemption
purchased it in the secondary market.

Recommendation 10. The final rule should state that a stablecoin holder who redeems directly with
a PPSI becomes a customer of the PPSI for purposes of the PPSI'’s AML/CFT program.

The final rule should make clear that the PPSI must apply its full customer-facing
compliance framework in that circumstance, including identification, sanctions screening,
customer due diligence, beneficial ownership procedures where applicable, and suspicious activity
monitoring consistent with the BSA and this rule. Where a holder becomes a direct redeemer, the
PPSI should be expected to apply the same core compliance framework it would apply to any other
direct customer relationship.

b. Timely Redemption and Compliance Timing

The OCC’s rulemaking contemplates that the PPSIs must provide “timely redemption”
within two business days of a request. Although the OCC would automatically extend this period
to seven calendar days if a PPSI experiences significant redemption requests, its rulemaking should
sufficiently accommodate AML/CFT and sanctions compliance obligations.®

5 May OCC Letter, at 34-35; June FDIC Letter, at 11.
6 See 91 Fed. Reg. at 10,220.
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Recommendation 11. Regulators should clarify that redemption deadlines may be tolled or
extended to the extent reasonably necessary to complete required AML/CFT and sanctions checks.

Regulators should clarify that the redemption timelines may be extended to facilitate
AML/CFT and sanctions compliance activities. Without clarification, the OCC’s proposed timely
redemption requirement may conflict with the practical need to conduct onboarding, sanctions
screening, and other compliance reviews. The potential conflict is especially acute because the
stablecoin market operates continuously, while compliance review may depend on when the

request is made, whether the information provided is complete, and whether the redeemer has
previously been onboarded. A rigid redemption deadline, without room for necessary compliance
review, could weaken screening or create unnecessary supervisory conflict. The final framework
should, therefore, make clear that redemption deadlines may be tolled or extended as reasonably
necessary to complete required compliance checks where a holder has not previously been
onboarded or where other legitimate compliance concerns must be resolved. This clarification
would help ensure that the full AML/CFT program requirements are appropriately applied to all
PPSI customers.

VI Clarifying the Meaning of Key Terms

The GENIUS Act defines a “Lawful Order” to encompass legal actions that “require[] a
person to seize, freeze, burn, or prevent the transfer of payment stablecoins issued by the person.”>*
The NPR adopts that framework and emphasizes that PPSIs must be able to comply with Lawful
Orders on both the primary and secondary markets. The proposal also notes that “burn” is generally
understood in the industry and by law enforcement to mean “taking action that permanently
removes a Payment Stablecoin from circulation,” and that a “quintessential type” of a Lawful Order
would be a seizure warrant.> Though the NPR declines to provide regulatory text for the term
“burn,” it requests comment on this approach.*®

Additionally, across the NPR, several key terms are used without definition, with
insufficient tailoring, or in ways that may pose challenges for the broader AML and sanctions
framework. That difficulty is understandable because the agencies are mapping legacy BSA
concepts onto a new payment-stablecoin context. But the final rule would be materially improved
by clarifying the following terms: “seize,” “freeze,” “burn,” “customer,” “transaction,” and
“account.”

99 ¢¢

a. “Seize,” “Freeze,” and “Burn”

We think it is important to clarify the meaning of the term “burn,” and also of related terms
“seize” and “freeze.” The operational consequences of “seize,” “freeze,” and “burn” are materially
different, particularly once one moves beyond an ordinary primary-market redemption or transfer.
If those concepts remain undefined, PPSIs may implement inconsistent controls and regulators
may end up evaluating materially different conduct pursuant to the same regulatory terms.

Recommendation 12. The final rule should define “seize,” “freeze,” and “burn’’ and explain the
operational consequences of each term.
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4 See GENIUS Act, 12 U.S.C. § 5901(16); 91 Fed. Reg. at 18,593.
= 91 Fed. Reg. at 18,605.

56 91 Fed. Reg. at 18,606. We note that the NPR also requests comment regarding its approach not to define
the term “account” in the context of a Lawful Order. For the reasons provided in Section VI.d, infra, we
also recommend that the final rule defines this term.

The final rule or accompanying guidance should clarify what each action requires, when
each may be appropriate, whether different actions are expected in the primary and secondary
markets, and how these concepts interact with sanctions blocking and other legal process.

In particular, the final rule should explain that:

. “seize” means transfer to a government-controlled address or to another specified
address and is limited to situations in which the issuer can directly cause a transfer (i.e.,
on the primary market) or when the stablecoin is held in a wallet the issuer controls;

. “freeze” means disabling transfer without altering ownership; and
. “burn” means permanent removal from circulation with or without a corresponding
reissuance.

b. “Customer”

The NPR uses the term “customer” as an operative concept in connection with AML/CFT
obligations, but it generally does so by linking those obligations to primary-market activity®’ rather
than by providing a PPSI-specific definition of the term. At the same time, the NPR would require
customer due diligence for primary-market activity and collection of beneficial ownership
information for legal-entity customers, demonstrating the precise scope of “customer” matters
greatly in practice.®®

The NPR also states that FinCEN expects to address the application of customer
identification program (“CIP”) obligations to PPSIs in a separate rulemaking.® The final rule
should acknowledge that separate process and make clear that the forthcoming CIP rulemaking

67 See supra Section I1.A; 91 Fed. Reg. at 18,585.

% For instance, the NPR states that PPSIs will have customer due diligence obligations consistent with
expectations applicable to other financial institutions, see 91 Fed. Reg. at 18,600 (citing “31 C.F.R.
1020.210(a)(2)(v) and (b)(2)(v) (banks); 1023.210(b)(5) (broker-dealers); 1024.210(b)(5) (mutual funds);
1026.210(b)(5) (futures commission merchants and introducing brokers in commodities).”), and would need
to “obtain and maintain information sufficient to develop an understanding of normal and expected
customer activity.” Id. The NPR similarly would require that PPSIs collect beneficial ownership
information about legal entity customers. 91 Fed. Reg. at 18,604. Separately, in discussing the NPR’s
recordkeeping burden, the NPR states: “Under the proposed rule, PPSIs would be required to conduct
ongoing monitoring of customers’ transactions and file SARs when appropriate.” 91 Fed. Reg. at 18,654.
This is consistent with the broader BSA framework, where financial institutions incur certain obligations
with respect to their customers.

6 See 91 Fed. Reg. at 18,589.
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should address the scope of a PPSI’s customer relationships in a manner consistent with this
rulemaking’s broader AML/CFT framework.

Recommendation 13. The final rule should clarify that the term “customer” includes all of a PPSI's
direct counterparties with respect to the purchase, sale, or transfer of Payment Stablecoins.

The final rule should reduce uncertainty by clarifying that a PPSI’s customers are its direct
counterparties—that is, persons who directly engage in issuance, redemption, transfer, custody, or
other similar activity directly with the PPSI. ® That approach would align customer-based
obligations with the relationships over which a PPSI actually has information and control.

To the extent FinCEN anticipates that certain types of counterparties should not be
considered customers for purposes of AML/CFT obligations, it could explicitly exclude such
parties from the definition, following the approach it takes in defining “customers” of banks.®!
Clarifying this term would reduce potential confusion and would also help avoid friction with other
parts of the regulatory framework implementing the GENIUS Act.

¢. “Transaction”

The NPR would amend the general definition of “transaction” at 31 CFR 1010.100(bbb),
“to add the issuance or redemption of a payment stablecoin as a type of transaction.””® The
proposed rule also states that this change should not be read by negative inference to limit what
counts as a transaction in other contexts.”! The proposal separately explains that, in the SAR
context, FinCEN considered a more specific list of transaction types,’? but it declined to codify
that list because it might become over- or under-inclusive as PPSI activity evolves.

60 Note, the NPR’s discussion of internal controls and risk-based procedures in the context of sanctions

compliance obligations already seems to distinguish between “direct customers” and “end users or holders.”
See 91 Fed. Reg. at 18,617.

o1 The need for clarity here is reinforced by the fact that the parallel OCC rulemaking—separate from the

financial-crime framework being implemented by FinCEN and OFAC—would define “customer” in a way
that could capture both primary- and secondary-market users. 91 Fed. Reg. at 10,205 (“The OCC is
proposing to define the term ‘customer’ to mean a person that purchases (through any consideration) the

70 See 91 Fed. Reg. at 18,593.

"I The NPR also states that it should not be construed, including by negative inference: “that issuance and redemption
of other kinds of value that substitute for currency are not a transaction” or “that issuing and redeeming
payment stablecoins are the only kinds of transactions in which a PPSI will engage.” Id.

72 The NPR explains that it considered “outlining that ‘transactions’ include” certain activities beyond issuance and
redemptions, including, for instance, “transfers payments, or withdrawals of funds or value” related to
“issuing or redeeming a payment stablecoin,” “managing reserve assets,” “providing custodial or
safekeeping services,” or “relating to any activity in which a PPSI is authorized to engage.” 91 Fed. Reg. at
18,610.

2 ¢
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products or services of another person. This term appears in a variety of different contexts in the proposed
rule, so the OCC has proposed a broad definition for the term. The definition for purposes of the proposed
rule is not intended to affect any customer identification program or customer due diligence rules.”). The
OCC further complicates the matter by asking in question 4 of its NPR whether it should modify its
proposed definition, specifically asking: “should the definition expressly include only persons with direct
interactions with a permitted payment stablecoin issuer? Alternatively, should the definition include all
downstream payment stablecoin holders (i.e., not just customers with direct interactions with the permitted
stablecoin issuer)?” Id. at 10,251. This ambiguity is undesirable for the ecosystem and for promoting
compliance.

Instead, the NPR would explicitly exclude certain secondary-market activities from the
definition of transaction (i.e., it “scoped out” such transfers), such that filing SARs would not be
required.”> The NPR solicits comment on this approach.’#”>

Recommendation 14. The final rule should clarify that the term “transaction” may capture
additional activities with respect to stablecoins beyond just issuance and redemption.

This clarification is important because a PPSI may undertake other activity in currency,
funds, or value that substitutes for currency with a direct counterparty, including activity connected
to reserve management, custody, or other authorized services. The final rule need not attempt an
exhaustive list. But it should expressly confirm that “transaction” is not limited to issuance and
redemption alone, so as to avoid unnecessary uncertainty and to avoid inadvertently narrowing the
broader BSA framework by implication. In addition, the final rule should clarify that the
definition’s explicit exclusion of certain secondary-market transfers does not itself determine the
AML/CFT status of third-party payment processors or other intermediaries participating in such
secondary-market transfers. Neither does the exclusion create an implied exemption from
otherwise applicable BSA obligations merely because settlement occurs through a PPSI’s smart
contract. For the avoidance of doubt, the clarification should not alter the meaning of “money
transmission” in the BSA and its implementing regulations.

d. “Account” in the Context of Lawful Orders

As in the GENIUS Act itself, the NPR’s definition of the term “Lawful Order” includes the
provision that the government action “specifies the payment stablecoins or accounts subject to
blocking with reasonable particularity.”®” The NPR does not further elaborate on the meaning of
“account” in that context, though it expressly asks whether it should define the term.”®

Recommendation 15. The final rule should clarify the meaning of the term “account” in the context
of Lawful Orders.

4.
4.
75 Fed. Reg. at 18,593; GENIUS Act, 12 U.S.C. § 5901(16).

76 1t poses the questions: “Should FinCEN further define any terms within ‘Lawful Order’? Should FinCEN, for
example, specify that ‘accounts’ for purposes of Lawful Orders include any number or identifier used to
identify a holder of a payment stablecoin, including a wallet address?” 91 Fed. Reg. at 18,620.
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Additional clarity would help PPSIs ensure that they build the technical capability needed
to comply with Lawful Orders, and it would also reduce confusion because the term “account”
appears elsewhere in the BSA framework in different contexts, including beneficial ownership and
customer identification. The final rule should explain whether, for Lawful Order purposes, an
account may include a wallet address or other identifier used to identify or control a
paymentstablecoin position, while also distinguishing that concept from other regulatory uses of
the term where appropriate.

VII. Lawful Orders and Obligations of Reserve Custodians

Although many illicit-finance risks associated with Payment Stablecoins arise on the
secondary market, important additional questions arise from the structure that supports those
instruments, particularly with respect to the role of reserve custodians when a PPSI is required to
block, burn, or otherwise restrict a Payment Stablecoin. While the GENIUS Act and the NPR
focus principally on PPSIs, the final rule, or accompanying guidance, should clarify how those
obligations apply to reserve custodians when a Payment Stablecoin is blocked, burned, or
restricted.

a. Obligations of Reserve Custodians With Respect to Lawful Orders

The final rule should also clarify that Lawful Orders create direct obligations for PPSIs but
not for reserve custodians or other service providers absent separate process.

Recommendation 16. The final rule should clarify that “Lawful Orders” referenced in the proposed
rule do not require reserve custodians to monitor on-chain activity.

The NPR’s definition of “Lawful Order” closely tracks the definition provided in the
GENIUS Act itself.*” The key point, however, is that the GENIUS Act provides that a permitted
Payment Stablecoin issuer may issue Payment Stablecoins only if “the issuer has the technological
capability to comply” with Lawful Orders.”® Accordingly, the Lawful Orders contemplated by the
GENIUS Act and the NPR should be understood as only creating obligations for the PPSI and
other named recipients of the relevant order, rather than for other ecosystem participants—Iike
reserve custodians, correspondent banks, or other third party service providers—by implication.
Although such parties may in some circumstances need to respond to a PPSI’s instructions or to
independently applicable legal process in response to Lawful Orders, they should not be
understood to bear their own independent obligation to develop or maintain the technological
capabilities that the GENIUS Act specifically requires of PPSIs.

The final rule should clearly state that a Lawful Order directed to a PPSI should not be construed
to require a reserve custodian, correspondent bank, or other third-party service provider to monitor
on-chain activity, determine for itself whether a PPSI has received or must comply with a Lawful
Order, or independently implement the measures that the statute assigns to the issuer. Clarifying
that non-PPSIs do not bear those issuer-specific obligations would avoid implying that reserve
custodians or other third parties must independently build blocking, freezing, burning, or transfer-
prevention capabilities solely because they provide services to a PPSI.
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b. Obligations of a Custodian of Reserve Assets When a Stablecoin Is Blocked or Burned

69 The NPR would replace references to “a person” with the definition of that term in the GENIUS Act (i.e.,
“an individual, partnership, company, corporation, association, trust, estate, cooperative organization, or
other business entity, incorporated or unincorporated”). See 12 U.S.C. § 5901(24).

70 12 U.S.C. § 5903(a)(6)(B).

The GENIUS Act contemplates that a person subject to supervision or regulation by a
primary stablecoin regulator may provide custodial and safekeeping services for Payment
Stablecoin reserves and for Payment Stablecoins themselves.”! In addition, the Act describes that
a PPSI must maintain identifiable reserves backing the Payment Stablecoin with specific, high
quality, liquid assets, which include U.S. coins and currency, demand deposits, and Treasury bills,
notes, and bonds.”” The Act separately contemplates that a PPSI may be required to block, freeze,
burn, or otherwise restrict Payment Stablecoins, while at the same time maintaining a one-to-one
reserve backing. The NPR focuses on the obligations of a PPSI. However, both the Act itself and
the NPR are ambiguous with respect to the obligations of custodians of the stablecoin’s reserve
assets in situations where a stablecoin is blocked pursuant to OFAC’s regulations or burned
pursuant to a different type of Lawful Order.”’

In the context of U.S. sanctions, U.S. persons are generally prohibited from engaging in
transactions involving property or interests in property of a designated person subject to blocking
sanctions.”® OFAC defines the term “property interest” broadly to include “present, future, or
contingent” interests.”” Beyond a mere prohibition, however, any such property or interest in
property that comes “within the possession or control” of a U.S. person “must be blocked (i.e.,
‘frozen’)—not seized—and may not be transferred, withdrawn, or otherwise dealt in.”*° To satisfy
this blocking obligation, a financial institution must also segregate the person’s blocked property
such that “only OFAC-authorized debits may be made.”®!

A Payment Stablecoin is best understood as a liability of the issuer, and the reserve pool is
comprised of fungible highly-liquid assets that are not necessarily mapped one-for-one to any

77 See 12 U.S.C. § 5903.

8 See Updating Provisions Related to Blocking and Other Actions Related to Specific Property or Interests in
Property, 89 Fed. Reg. 75,955 (Sept. 17, 2024).

7 See OFAC, FAQ No. 9 (Last Updated: Aug. 21, 2024), https://ofac.treasury.gov/faqs/9; OFAC, FAQ Topic Page,
Blocking and Rejecting Transactions (Accessed: June 8, 2026), https://ofac.treasury.gov/fags/topic/ 1601.

80 See OFAC, FAQ No. 9 (Last Updated: Aug. 21, 2024), https://ofac.treasury.gov/fags/9.

81 See OFAC, FAQ No. 32, https://ofac.treasury.gov/fags/topic/1601. Note, however, that OFAC has indicated this
requirement could differ slightly in the context of virtual currencies and digital currencies: “U.S. persons are
not obligated to convert the blocked virtual currency into traditional fiat currency (e.g., U.S. dollars), and
are not required to hold such blocked property in an interest-bearing account.” Id.; see OFAC, Sanctions
Compliance Guidance for the Virtual Currency Industry (Oct. 15, 2021),
https://ofac.treasury.gov/media/913571/download?inline; OFAC, FAQ No. 646 (Oct. 15, 2021),
https://ofac.treasury.gov/faqs/646 (emphasis added).
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particular token or wallet.®? The holder of a Payment Stablecoin does not possess a claim to any
particular part of the reserves, including the deposits, and any redemption could be paid out of any
part of the reserves. The reserve pool may be held on behalf of the issuer by a reserve custodian.
The NPR does not address how these sanctions compliance obligations should be implemented by
custodians of a stablecoin’s reserve assets when a PPSI or another U.S. person blocks outstanding

g See 12 U.S.C. § 5909.
7 12 U.S.C. 5903(a)(1); see 91 Fed. Reg. at 18,628.

Payment Stablecoins. The uncertainty is especially notable in the context of the GENIUS Act’s
requirement of a PPSI to “block” or “burn” a stablecoin.®> The NPR explains that a PPSI must have
technical capability to block and burn a Payment Stablecoin. However, when a PPSI blocks or
burns a token, the reserve custodian’s obligations are not self-evident. The NPR leaves several key
questions unaddressed:

* Does the holder of a Payment Stablecoin have a property interest in the reserve
assets of that Payment Stablecoin held by a custodian?

*  What obligations—if any—does a custodian of a stablecoin’s reserve assets have if
the stablecoin is blocked or burned?

*  When are these obligations of a reserve custodian triggered?

The final rule should address these considerations directly rather than leaving them to implication,
especially in a strict-liability sanctions environment where reserve custodians (and examiners) may
otherwise react inconsistently.

Recommendation 17. The final rule should explicitly state that a custodian of reserve assets does
not incur obligations to block reserves that correspond to the equivalent value of blocked Payment
Stablecoins.

The GENIUS Act includes several provisions that make clear that a Payment Stablecoin
issued by a PPSI must be an unsecured debt obligation of the PPSI. For this reason, in our prior
submissions, we recommended that the OCC and the FDIC, respectively, confirm this is the legal
nature of every Payment Stablecoin issued by a PPSI.? In that case, the holder does not have a
claim against any specific assets of the issuing PPSI or against the custodian of the PPSI’s reserve
assets. When a PPSI identifies that a holder of its Payment Stablecoins is a blocked person, it must
block that holder’s property interest. Doing so would require the PPSI to “deny all parties access
to” the holder’s stablecoins, ensure compliance with OFAC regulations related to the holding and
reporting of blocked assets, and “implement controls that align with a risk-based approach.”® In

82 See May OCC Letter, at 41; June FDIC Letter, at 14.
8 The NPR also does not address obligations of a reserve custodian in the context of requirements to “freeze” or
“seize” a Payment Stablecoin, and the final rule should address those requirements as well.

84 May OCC Letter, at 41-42; June FDIC Letter, at 14.

85 OFAC, FAQ No. 646 (Oct. 15, 2021), https://ofac.treasury.gov/faqs/646; see OFAC, Sanctions Compliance
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the context of virtual currency, OFAC’s existing guidance elaborates that the requirements may be
satisfied “so long as there are controls that will allow the virtual currency to be unblocked and
returned to its owner only pursuant to an OFAC authorization or when the legal prohibition
requiring the blocking of the virtual currency ceases to apply.”®® That is, “U.S. persons are not

obligated to convert the blocked virtual currency into traditional fiat currency (e.g., U.S. dollars),
and are not required to hold such blocked property in an interest-bearing account.”’

Applying the same approach to Payment Stablecoins, the blocking obligation should fall
on the PPSI (and, potentially, other U.S. persons with possession or control over the Payment
Stablecoins). The person blocking the assets (i.e., the stablecoins) must impose sufficient controls
to ensure the blocked person is denied access to the Payment Stablecoin and that it may only access
such Payment Stablecoins pursuant to OFAC authorization. The blocked Payment Stablecoins
would continue to be a liability of the PPSI, albeit as blocked property, which would satisfy
OFAC’s requirement for U.S. persons to block a blocked person’s property or interests in property.
The PPSI therefore must continue to hold reserves to back the blocked Payment Stablecoins,3*%
and blocking certain Payment Stablecoins should have no effect on the related reserves. In
particular, there should be no obligation for a custodian to take any specific action if a PPSI, which
holds reserve assets at the custodian, must block certain of its Payment Stablecoins.

To conclude otherwise would introduce significant operational complexity for PPSIs and
custodians. For example, a PPSI may have multiple different reserve custodians holding reserves
for a single Payment Stablecoin, and under the diversification requirements proposed by the OCC
and FDIC, multiple custodians may be required.®® If the PPSI blocking Payment Stablecoins
requires a related reserve custodian to block related reserves, it would be unclear which custodian
would be subject to that obligation. Additionally, a reserve custodian would not necessarily know
if a PPSI, or another U.S. person, has blocked a certain number of outstanding Payment Stablecoins
of a particular PPSI. Even if it were to know of the blocking action, because Payment Stablecoins
are backed by a fungible pool of reserve assets potentially comprised of multiple different asset
types (e.g., deposits, Treasury securities of differing maturities, money market funds and others),
it would be unclear to a PPSI or its reserve custodian which specific assets would need to be
blocked. Furthermore, even if specific reserves could be identified to be blocked, it would be
operationally complex (and potentially impossible across multiple custodians) to block a pro rata
portion of the different types of assets that comprise that PPSI’s reserves. Requiring that only

Guidance for the Virtual Currency Industry (Oct. 15, 2021),
https://ofac.treasury.gov/media/913571/download?inline.

8 OFAC, FAQ No. 646 (Oct. 15, 2021), https://ofac.treasury.gov/faqs/646. Note, “U.S. persons are not obligated to
convert the blocked virtual currency into traditional fiat currency (e.g., U.S. dollars), and are not required to
hold such blocked property in an interest-bearing account.” Id.,; see OFAC, Sanctions Compliance Guidance
for the Virtual Currency Industry (Oct. 15, 2021), https://ofac.treasury.gov/media/913571/download?inline.

87 OFAC, FAQ No. 646 (Oct. 15, 2021), https://ofac.treasury.gov/faqs/646; see OFAC, Sanctions Compliance
Guidance for the Virtual Currency Industry (Oct. 15, 2021),
https://ofac.treasury.gov/media/913571/download?inline.

88§12 U.S.C. § 5903(a)(1)(A). Note, for the same reason, blocking certain Payment Stablecoins should not impact a
PPSI’s reserve accounting or liquidity ratios.

8 Fed. Reg. at 10,216; 91 Fed. Reg. at 18,542.
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certain asset types, such as deposits of the PPSI, be blocked would also generate significant risks,
by reducing a PPSI’s access to its most liquid reserves.

For these reasons, OFAC should confirm that a requirement that a PPSI must block
particular Payment Stablecoins held by a blocked person does not trigger a requirement that the
PPSI or any of its reserve custodians block any reserve assets that may back those Payment
Stablecoins.

The final rule should also clarify expectations with respect to a reserve custodian’s
obligations upon receiving notice of a burning action with respect to a Payment Stablecoin.

Recommendation 18. The final rule should establish clear expectations for a reserve custodian
upon receiving notice of a PPSI's action to burn a Payment Stablecoin.

The final rule should outline specific steps that a reserve custodian must take upon
receiving formal notice of a PPSI’s action to burn a Payment Stablecoin and the limits of any
independent obligations of the reserve custodian in that context. The custodian could be required
to transfer funds to a designated account (e.g., a government account, or other account specified
through legal process) upon appropriate notice.”” The reserve custodian could also be required to
provide notice to the PPSI in the instance where it is notified of an obligation via legal process.
When a Lawful Order requires that a Payment Stablecoin must be burned, funds should be
transferred to an account designated by the government. This approach is sensible because private
parties should not obtain a windfall in the event that they are required to burn stablecoins.

Recommendation 19. The final rule should clarify that a custodian of reserve assets has no
independent obligation to monitor secondary-market activity or conduct end-user due diligence
solely by virtue of serving as reserve custodian.

The final rule should clarify that a custodian of a stablecoin’s reserve assets is not required
to conduct due diligence on the ultimate holders of a stablecoin, including in connection with
redemption of assets from the reserve. A PPSI or other party providing redemption services should
conduct due diligence on the redeeming customer, and where a reserve custodian must facilitate
large-scale liquidation of assets to meet a PPSI’s redemption request, it should be permitted to rely
on the PPSI’s AML/CFT program for end-user diligence. Requiring custodians of reserve assets to
perform separate diligence on holders of stablecoins would be duplicative, operationally
burdensome, and unlikely to produce commensurate AML/CFT benefits.”! Clear confirmation that

%0 Here, the final rule should clarify that the burning would lead to a 1:1 reduction in the PPSI’s assets and its
liabilities.

! In addition—and for the same reasons—the final rule or accompanying guidance should clarify that a custodian of
reserves would not be held liable for sanctions violations committed by a PPSI, including with respect to
redemptions by the PPSI in a primary market transaction. This clarification should confirm that a reserve

custodian is not expected to conduct sanctions screening with respect to customers seeking to redeem a
stablecoin directly from the PPSIL.
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no such independent diligence obligations are required of reserve custodians would promote
market certainty and avoid unnecessary friction in reserve management and redemption operations.

Clarifying these issues would promote orderly compliance, reduce inconsistent operational
responses by custodians of reserve assets, and avoid unnecessary disruption in reserve
management. Clarification would also better align the AML/CFT and sanctions framework with
the legal and accounting reality that the token is a liability of the issuer and that the reserve pool
exists to support that liability, rather than to create a continuously traceable property interest in
specific reserve assets for each token.

VIII. Conclusion

We appreciate the opportunity to comment on FinCEN’s and OFAC’s proposal to
implement the GENIUS Act. We support the agencies’ efforts to develop a clear framework for
Payment Stablecoins and their issuers that fosters innovation while promoting safety and
soundness and financial stability. The proposal addresses issues of exceptional importance for
financial integrity, innovation, and national security. With the targeted changes and clarifications
described above, the final rule would better align the PPSI AML/CFT and sanctions framework
with technical characteristics of Payment Stablecoins, the broader structure of the BSA, and the
coordinated implementation of the GENIUS Act.

We would be pleased to discuss these comments or provide any additional information that
may be helpful as FinCEN and OFAC continue this rulemaking.

The Bank Policy Institute and The Clearing House Association appreciate the opportunity
to comment on the proposal. If you have any questions, please contact Paige Paridon at
paige.paridon@bpi.com or Rodney Abele at rodney.abele@theclearinghouse.org.

Respectfully submitted,

Paige Pidano Paridon

EVP, Senior Associate General Counsel &
Co-Head of Regulatory Affairs

Bank Policy Institute

Rodney Abele

SVP, Associate General Counsel and
Director of Regulatory & Legislative Affairs
The Clearing House Association
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Letter of the Bank Policy Institute and The Clearing House, dated June 9, 2026, to the Financial Crimes
Enforcement Network and the Office of the Comptroller of the Currency, re: Anti-Money Laundering and
Countering the Financing of Terrorism Programs



The Clearing Houser

e At the Center of Banking Since 1853°

June 9, 2026

Via Electronic Submission

Regulatory and Strategic Affairs Division
Financial Crimes Enforcement Network
P.O. Box 39

Vienna, VA 22183

Chief Counsel’s Office

Attention: Comment Processing, Office of
the Comptroller of the Currency, 400

7th Street SW, Suite 3E-218

Washington, DC 20219

Re: Anti-Money Laundering and Countering the Financing of Terrorism Programs
(Docket No. FinCEN-2026-0034-0001, RIN 1506-AB72; Docket No. OCC-
2024-0005, RIN 1557-AF14)

Ladies and Gentlemen:

The Bank Policy Institute®® and The Clearing House Association® are writing to
comment on the notice of proposed rulemaking issued by the Financial Crimes Enforcement
Network and the concurrent notice of proposed rulemaking (collectively, the “NPRM”) issued by

2 The Bank Policy Institute (“BPI”) is a nonpartisan public policy, research and advocacy group
that represents universal banks, regional banks, and the major foreign banks doing business
in the United States. BPI produces academic research and analysis on regulatory and
monetary policy topics, analyzes and comments on proposed regulations, and represents
the financial services industry with respect to cybersecurity, fraud, and other information
security issues.

% The Clearing House Association L.L.C., the country’s oldest banking trade association, is a
nonpartisan organization that provides informed advocacy and thought leadership on
critical payments-related issues. Its sister company, The Clearing House Payments
Company L.L.C., owns and operates core payments system infrastructure in the United
States, clearing and settling more than $2 trillion every business day.
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the Office of the Comptroller of the Currency, the Federal Deposit Insurance Corporation, and the
National Credit Union Administration (collectively with FinCEN, the “Agencies”) to
“fundamentally reform the requirements for banks’ anti-money laundering and countering the
financing of terrorism (‘AML/CFT’) programs” under the Bank Secrecy Act (“BSA”).** The
proposed rule was mandated by Section 6101 of the Anti-Money Laundering Act of 2020 (“AML
Act”) with the goal of transitioning banks from “tick-the-box” compliance exercises to focus on
the highest-risk matters.

We appreciate the Agencies’ careful consideration of the purpose and goals of the
AML Act, and we welcome the opportunity to comment on the NPRM. Modernization of the
BSA/AML framework has long been a central priority for the banking industry, and we commend
the Agencies’ efforts to implement the AML Act’s core objectives. The NPRM—in particular, its
preamble—reflects a meaningful reorientation of AML/CFT programs toward a more effective,
risk-based framework that better aligns with the underlying statutory mandate—to identify and
mitigate significant money laundering and terrorist financing (“ML/TF”) risks and to create a
structure that allows banks to provide information that is “highly useful” to law enforcement
agencies.

As the Agencies recognize in the NPRM, “financial institutions know their
customer base, businesses, and risks better than their regulators and the government” and therefore
are “best positioned to identify and evaluate their ML/TF risks.”®> By allowing banks flexibility
to tailor their programs, the NPRM reinforces a risk-based framework that is more effective,
operationally practical, and useful to federal agencies in combating ML/TF. The NPRM shifts
examiners’ focus to whether a bank’s program is reasonably designed and appropriately calibrated
to its specific risks, rather than on prescriptive judgments about particular program- (and
especially customer-) level decisions.

In particular, we appreciate the Agencies’ consideration of concerns raised by the
banking industry, including many of the concerns identified in BPI’s comment letter to FinCEN’s
2024 NPRM, to ensure any final rule aligns with the objectives of the AML Act.”® For example,

% FinCEN, Anti-Money Laundering and Countering the Financing of Terrorism Programs, 91 Fed.
Reg. 18,704 (proposed April 10, 2026) (“FinCEN NPRM”); Office of the Comptroller of
the Currency, Treasury, Federal Deposit Insurance Corporation, and the National Credit
Union Administration, Anti-Money Laundering and Countering the
Financing of Terrorism Programs, 91 Fed. Reg. 18,304 (proposed April 10, 2026)
(“Banking Agencies’ NPRM”) (together with FinCEN’s notice of proposed rulemaking, the
“NPRM”).

% FinCEN NPRM, at 18,711; see also Banking Agencies’ NPRM, at 18,309 (“The Agencies
believe that banks have a better understanding of their customer bases and businesses and
are best positioned to identify and evaluate their ML/TF risks”).

% See Bank Policy Institute, Request for Comments Regarding Anti-Money Laundering and
Countering the Financing of Terrorism Programs (Docket No. FINCEN-2024-0013) (Sept.
-



the NPRM transformed the concept of risk assessments from the singular approach set out in the
2024 NPRM to one that recognizes that banks utilize multiple risk assessment processes to
identify, manage, and mitigate their AML/CFT risks. The Agencies have proposed an
implementation period of one year; however, we respectfully request that the Agencies establish
separate “effective” and “compliance” dates for the final rule. Specifically, the effective date
should be six months after the finalization of the rule, and the compliance date should be at least
12 months after the Agencies complete a coordinated implementation package that is necessary
for banks to properly design their programs. That package should include: (1) conforming updates
to the Federal Financial Institutions Examination Council (“FFIEC”) BSA/AML Examination
Manual; (2) examiner training; and (3) issuance of Frequently Asked Questions (“FAQs”) or other
guidance for banks so that they are all consistent with the new regulation. The compliance date
would be contingent upon the Agencies’ completion of these three tasks. We would also appreciate
confirmation that banks can begin implementing the final rule, and in particular to begin shifting
resources toward higher-risk activities and customers and away from lower-risk customers and
activities, upon its publication, regardless of the compliance date.

Most importantly, the NPRM explicitly adopts the AML Act’s prescription that
banks should direct more attention and resources to higher-risk customers and activities rather than
lower-risk customers and activities. The proposal also helpfully recognizes how technological
innovation can strengthen AML/CFT programs.

Nevertheless, we believe there are important areas of the NPRM that necessitate
further attention. Many of the NPRM’s most helpful concepts appear in the preamble but are
noticeably absent from the text of the proposed rule itself. As we observed in 2024, preamble
assurances alone—however well-intentioned—do not carry the force of binding regulatory text
and have proven insufficient to alter entrenched examination practices. They are also subject to
future reinterpretation without notice-and-comment rulemaking. For the final rule to achieve
lasting reform, its most important principles must reside in the rule text itself. Accordingly, our
recommendations include suggested language to incorporate the preamble text into the final rule.
Our proposals are designed to build upon the NPRM’s thoughtful approach toward effectuating a
risk-based and reasonably designed framework that can work in practice.

For example, the preamble states that examiners should not second-guess
reasonable judgments made by banks, but that principle is not reflected in the proposed regulatory
text. Furthermore, the preamble discusses the importance of the new framework’s emphasis on
law enforcement and national security outcomes; however, the only language in the text that
directly addresses this vital purpose is as a mitigating factor when considering potential
enforcement or other supervisory actions against a bank.

In addition to the requirements embodied in the Program Rule, banks remain
subject to a web of reporting obligations that may not fully reflect current risks or operational
realities. The overarching purpose of the AML Act was to create a “coherent set of risk-based

3, 2024), https://bpi.com/wp-content/uploads/2024/09/BPI-Comment-Letter-
FinCENDocket-No.-FINCEN-2024-0013-AML-CFT-Programs-2024.09.03.pdf.

3.


https://bpi.com/wp-content/uploads/2024/09/BPI-Comment-Letter-FinCEN-Docket-No.-FINCEN-2024-0013-AML-CFT-Programs-2024.09.03.pdf
https://bpi.com/wp-content/uploads/2024/09/BPI-Comment-Letter-FinCEN-Docket-No.-FINCEN-2024-0013-AML-CFT-Programs-2024.09.03.pdf
https://bpi.com/wp-content/uploads/2024/09/BPI-Comment-Letter-FinCEN-Docket-No.-FINCEN-2024-0013-AML-CFT-Programs-2024.09.03.pdf
https://bpi.com/wp-content/uploads/2024/09/BPI-Comment-Letter-FinCEN-Docket-No.-FINCEN-2024-0013-AML-CFT-Programs-2024.09.03.pdf

priorities.”’ Modernization requires comprehensive reform to the reporting rules and obligations,
including those for suspicious activity reports (“SARs”) and currency transactions reports
(“CTRs”), to ensure that the BSA framework operates in an effective and risk-based manner.
Revisions should address the thresholds at which such reports must be filed, the filing forms
themselves, and additional rules governing SAR and CTR filing, such as those related to when
cash transactions must be aggregated for the purpose of triggering reporting requirements.
Additional reforms in these areas would allow banks to dedicate their finite compliance resources
toward activities that meaningfully advance law enforcement or national security objectives rather
than focusing on low-value tasks.

Finally, technical innovation in the modern era requires rapid development, testing,
and deployment of solutions to stay ahead of money launderers and criminal actors who use new
technologies like generative Al to circumvent financial crimes controls. The NPRM expresses
well-founded concerns around the applicability of existing Model Risk Management Guidance to
AML/CFT controls, as that guidance has been a primary impediment to innovation in an
environment that is characterized by extraordinarily rapid changes in technology. The Agencies
should assess additional guidance tailored to AML/CFT processes to ensure that the regime is
appropriate.

I. Executive Summary

To support the issuance of robust regulations that will establish a durable
foundation for implementation of the AML Act, Sections II through VI set out nine
recommendations.

Risk-Based Allocation of Attention and Resources

. Recommendation 1. Confirm in the regulatory text that, because banks are best positioned
to understand their customers, businesses, and risks, regulators should afford a
presumption of reasonableness to the risk-based design of banks’ AML/CFT programs and
discourage second-guessing of reasonable risk-based decision-making.

. Recommendation 2. Clarify that meaningful allocation of attention and resources to
higher-risk customers and activity necessarily requires banks to allocate fewer resources
toward lower-risk customers and activity or even cease performing certain activities,
consistent with a risk-based approach.

. Recommendation 3. Explicitly confirm that effective allocation of resources applies
across all aspects of a bank’s AML/CFT program.

The Effectiveness Framework

TH.R. Rep. No. 116-617, at 731-732 (2020) (Conf. Rep.),
https://docs.house.gov/billsthisweek/20201207/116hrpt617-JointExplanatoryStatement.pdf.
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https://docs.house.gov/billsthisweek/20201207/116hrpt617-JointExplanatoryStatement.pdf

. Recommendation 4. Create a clearer distinction between “establishment” and
“maintenance” by stating expressly that the two-pronged approach is intended to limit
supervisory action to establishment failures or significant maintenance failures, and
provide clarifying language around incorporating new products and services that focuses
on materiality when determining whether such activity is considered “establishment”
versus “‘maintenance.”

. Recommendation 5. Define the necessary terms “reasonably designed,” “significant and
systemic,” and “in all material respects.”

Risk Assessment Processes

. Recommendation 6. Define “risk assessment processes” and clarify that banks will be
afforded a significant degree of flexibility under a framework for updating and
incorporating new products and services.

Promoting Innovation

. Recommendation 7. Create a framework for responsible implementation and use of
innovative technology, including by considering innovation proactively as part of any
evaluation of program effectiveness.

The FinCEN Consultation Mechanism

. Recommendation 8. Add transparency to the consultation process, including by providing
banks with an opportunity to demonstrate the effectiveness of their AML/CFT programs,
requiring an analysis of the AML/CFT risks underlying the proposed action, and requiring
written documentation of FinCEN’s conclusions, including its analysis of the underlying
AML/CFT risk.

. Recommendation 9. Harmonize any inconsistency between the Agencies’ proposed rules
and clarify that the consultation mechanism is not intended to result in duplicative
supervisory or enforcement actions.

1I. Risk-Based Allocation of Attention and Resources

We support FinCEN’s endorsement of the AML Act’s objective that AML/CFT
programs should be “risk-based, including ensuring that more attention and resources of financial
institutions should be directed toward higher-risk customers and activities, consistent with the risk
profile of a financial institution, rather than toward lower-risk customers and activities.”” Indeed,
the NPRM resolves a key concern from the 2024 version of this proposed rule, which had, among

7 31 U.S.C. § 5318(h)(2)(B)(iv)(II) (emphasis added).



other things, merely suggested that banks “focus attention and resources” to “take[] into account
higher-risk and lower-risk customers and activities.””®

Relatedly, we are encouraged by FinCEN’s explicit acknowledgement in the
preamble to the proposed rule that perfection (i.e., the complete prevention of financial crime) is
not the standard. FinCEN has clearly acknowledged the practical reality of the modern-day
financial services sector and AML/CFT programs, noting that “it is not possible for a financial
institution to detect and report all potentially illicit transactions that flow through the institution.””
To this construction, the final rule should also note that, particularly with respect to lower-risk
activities, perfect documentation and execution are not required and that only compliance errors
indicating a systemic problem should rise to the level of a significant AML/CFT supervisory
action.

Furthermore, FinCEN suggests in the preamble that the proposed rule provides
much-needed flexibility to banks by allowing “a financial institution [to] use its judgment and
apply a reasonable, risk-based determination on whether to focus on a specific aspect of an
AML/CFT Priority . . . rather than addressing all aspects of an AML/CFT Priority that may either
not be applicable . . . or pose lower-risks to the financial institution.”!%

This acknowledgement, however, appears only in the preamble to the proposed rule
and not in the text of the rule itself. The rule text simply states that “[a] bank establishes an
AML/CFT program in accordance with [this] paragraph if the bank . . . [e]stablishes a risk-based
set of internal policies, procedures, and controls . . . to . . . [m]itigate the bank’s money laundering,
terrorist financing, and other illicit finance activity risks consistent with the [requisite] risk
assessment processes . . ., including by directing more attention and resources toward higher-risk
customers and activities, consistent with the risk profile of the bank, rather than toward lower-risk
customers and activities.”!’!

% FinCEN, Anti-Money Laundering and Countering the Financing of Terrorism Programs,
89 Fed. Reg. 55,428, 55436 (July 3, 2024) (“2024 NPRM"),

https://www.federalregister.gov/documents/2024/07/03/2024-14414/anti-
moneylaundering-and-countering-the-financing-of-terrorism-programs.

% FinCEN NPRM, at 18,712.
10 74 at 18,716.

101 Id. at 18,752. With respect to the term “illicit finance,” we object to FinCEN’s definition in the
preamble by reference to section 281(5) of the Countering America's Adversaries Through
Sanctions Act (“CAATSA®) as “the financing of terrorism, narcotics trafficking, or
proliferation, money laundering, or other forms of illicit financing domestically or
internationally, as defined by the President.” /d. at 18,704, fn. 3. While the AML Act of
2020 did add the phrase “or other forms of illicit finance” to Section 5318(a)(2) of Title 31
of the United States Code, it did not define the term “illicit finance” by reference to

-6-


https://www.federalregister.gov/documents/2024/07/03/2024-14414/anti-money-laundering-and-countering-the-financing-of-terrorism-programs
https://www.federalregister.gov/documents/2024/07/03/2024-14414/anti-money-laundering-and-countering-the-financing-of-terrorism-programs
https://www.federalregister.gov/documents/2024/07/03/2024-14414/anti-money-laundering-and-countering-the-financing-of-terrorism-programs
https://www.federalregister.gov/documents/2024/07/03/2024-14414/anti-money-laundering-and-countering-the-financing-of-terrorism-programs

30
31
32
33
34
35
36
37
38
39
40
41
42
43

44

The proposed rule text, without more, does little to meaningfully address the core
principles of the AML Act that FinCEN has acknowledged only in the preamble text. As described
in the sections that follow, we believe that the final rule should explicitly incorporate the valuable
statements and acknowledgements from the preamble into the regulatory text.

Recommendation 1. Confirm in the regulatory text that, because banks are best
positioned to understand their customers, businesses, and risks, regulators should afford a
presumption of reasonableness to the risk-based design of banks’ AML/CFT programs and
discourage second-guessing of reasonable risk-based decision-making.

The preamble confirms that the proposed rule “does not contemplate regulatory
second-guessing of a financial institution’s reasonable determinations regarding appropriate
resource allocation or conclusions regarding specific risks.”!? As such, supervisory review should
focus on whether a bank’s “resource allocation decisions are informed by, and consistent with,
reasonably designed risk assessment processes.”'® Supervisors should also consider whether the
bank has appropriately identified and considered information reasonably available to the bank
through implementation of the BSA and related requirements, such as law enforcement
information, FinCEN advisories, customer due diligence, sanctions list screenings, and other
relevant internal or external risk indicators. These principles are important, and the final rule
should incorporate them expressly in the regulatory text.

Accordingly, to promote consistency and predictability, we propose adding the
following language as proposed Section 1020.210(e):

(e) A bank that establishes and implements a reasonably
designed AML/CFT program pursuant to paragraphs (b)(1)
through (4), (c), and (d) of this section satisfies the requirements
of 31 U.S.C. 5318(h)(1). The Federal Functional Regulator
delegated the authority to supervise and examine the bank’s
compliance with the Bank Secrecy Act and this chapter shall
only subject the bank to enforcement action or significant
AML/CFT supervisory action if the bank’s non-compliance is
due to systemic and repeated failure to comply with the
procedures and not due to isolated instances of non-compliance
with law or procedures, unless evidence of an act or omission
implicates the safety and soundness of the bank or is
accompanied by evidence of intentional or willful violations of
the law.
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45 CAATSA, which would expand executive branch authority over the scope of the

46 AML/CFT without legislative authorization.
47 .at 18,717.
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Recommendation 2. Clarify that meaningful allocation of attention and resources
to higher-risk customers and activity necessarily requires banks to allocate fewer resources
toward lower-risk customers and activity or even cease performing certain activities, consistent
with a risk-based approach.

Banks should be responsible for effectively allocating their limited resources to
prioritize higher-risk activities and customers. Improving the effectiveness of AML/CFT
programs will require de-prioritization and deemphasis of lower-risk activity without fear of
adverse regulatory scrutiny. The allocation provision of the proposed rule should therefore
expressly allow banks to “spend less time, energy, and resources on lower priority activities,”
which ultimately “distract from [] more serious threats,”!%? and explicitly confirm that banks may
reduce overall spending devoted to low-risk customers and activities.

Allocation of “resources”!>—whether personnel, processes, systems, or spending

on technology—should not be understood to require a proportional increase in resources devoted
to one area merely because resources are reduced in another. Technologies can enhance resource
efficiencies, and banks should be given discretion to increase or decrease the resources allocated
across different areas of their AML/CFT programs or even cease activities that are not reasonably
believed to significantly mitigate high-priority AML/CFT risks. For instance, banks may
determine, through their own risk assessment processes, how best to use automation and other
novel technological tools to improve the efficiency and effectiveness of their AML/CFT
programs. Accordingly, the final rule should not be construed to suggest or expect that resources
will remain at current levels. Where risk-allocation decisions are reasonable, risk-based, and
appropriately documented, they should not be second-guessed merely because an agency, with
the benefit of hindsight, would have chosen a different approach. We believe these goals would
be further promoted by incorporating these principles in our proposed definition of “reasonably
designed” (see Recommendation 5).

Recommendation 3. Explicitly confirm that effective allocation of resources
applies across all aspects of a bank’s AML/CFT program.

The proposed rule requires that a bank’s internal policies, procedures, and controls
be reasonably designed to “mitigate the bank’s money laundering, terrorist financing, and other
illicit finance activity risks . . . including by directing more attention and resources toward
higherrisk customers and activities, consistent with the risk profile of the bank, rather than toward
lowerrisk customers and activities.”!® We believe that FinCEN intended this provision to include

102 7d at 18,717. 13

.at 18,752.
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the allocation of resources in all areas of a bank’s program, including suspicious activity
monitoring, recordkeeping, and training. Many of these areas, particularly with respect to CTR
reporting, require significant resources but may make minimal contributions to achieving the
purposes of the

BSA (i.e., detecting and preventing money laundering or terrorist financing). But as currently

drafted, it is not explicit in the proposed rule that such allocation decisions would encompass
those areas too.

To encourage and effectuate meaningful reform, and to discourage unnecessary
supervisory criticism, the final rule should explicitly acknowledge that a bank may allocate
resources in all areas of its program in accordance with its risk assessment processes. To establish
and maintain an effective AML/CFT program, banks require discretion to reallocate AML/CFT
resources where they determine doing so will advance the program’s objectives and increase
production of highly useful information for law enforcement.

As such, we recommend proposed Section 1020.210(b)(1) be revised to include the
following language:

Establishes a risk-based set of internal policies, procedures, and
controls that is reasonably designed to comply with the Bank
Secrecy Act and this chapter and that allocates more attention and
resources toward higher-risk customers and activities,
consistent with the risk profile of the bank, rather than toward
lower-risk customers and activities and to [. . .]

Additionally, for clarity, we propose adding the following to proposed Section
1020.210(b)(3):

(3) Designates an individual, who is (i) located in the United States,
(i1) accessible to, and subject to oversight and supervision by,
FinCEN and its designee, and (iii) responsible for establishing and
implementing the AML/CFT program and coordinating oversight
of the AML/CFT program, including establishing program
requirements and coordinating and monitoring day-to-day
compliance; and

[...]
III.  Effectiveness Framework
The preamble of the NPRM proposes that an “effective” AML/CFT program would
1d
ld.
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require a bank (1) to establish an AML/CFT program, and then (2) to “maintain the AML/CFT
program by implementing, in all material respects, the established AML/CFT program.”!'%* The
NPRM presents this concept as a two-pronged framework intended to separate design failures
from implementation failures. The preamble adds that establishment is an ongoing obligation and

that a failure to update the program in light of changing risks can become an establishment
failure.'8

103 at 18,710 (emphasis added).
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We see the distinction between “establishment” and “implementation” as a
meaningful attempt to separate fundamental deficiencies in design from potentially less-serious
deficiencies in implementation. We also see this two-pronged framework as intended to protect
banks from enforcement actions and exam findings (i.e., significant supervisory actions) for
minor deficiencies in implementation. This effectiveness framework is noticeably more
straightforward than the broader framework from the 2024 NPRM, and we appreciate the
Agencies’ efforts to make this “effectiveness” standard easier to understand and operationalize in
practice.

The proposed rule text, however, i1s missing many of the key points made so
effectively in the preamble text, which results in a noticeable gap. While the rule text references
the two-pronged approach of “establishment” and “maintenance,” it does not itself provide any
written distinction between these two prongs, nor does it set clear boundaries to ensure consistent
application as risks change over time. Without further clarity, the proposed effectiveness
framework may not provide the uniformity in supervision, examination, and enforcement needed
to give banks clear expectations and ensure consistent implementation of the rule’s policy
objectives designed to promote effective outcomes for law enforcement. This could have
deleterious effects on banks’ ability to understand and meet regulatory expectations and undermine
the core policy objective of effectiveness. The lack of clarity about expectations has resulted in
the current regime, which the Agencies have acknowledged is fraught with a “zero-tolerance focus
on process and documentation and wide latitude for supervisory expectations and judgments that
are not always consistent with the law or our national security priorities.”!**

Recommendation 4. Create a clearer distinction between ‘“establishment” and
“maintenance” by stating expressly that the two-pronged approach is intended to limit
supervisory action to establishment failures or significant maintenance failures, and provide
clarifying language around incorporating new products and services that focuses on materiality
when determining whether such activity is considered “establishment” versus “maintenance.”

Key concepts and distinctions must be incorporated in the final rule text to ensure
consistent application over time. The final rule should explicitly state whether the two-pronged
approach is intended to limit supervisory or enforcement action to establishment failures and
significant maintenance failures. The intended boundary between these two concepts should be
explicit in the final rule text and not just be described in the preamble. Without a clearer
delineation between these types of failures, examiners can simply relabel an isolated maintenance
issue as a fundamental design flaw. This would eviscerate any meaningful distinction between
these two prongs and eliminate the desired impact of the effectiveness framework.

The final rule should not be so prescriptive as to state that a bank’s failure to

14 Id. at 18,708 (quoting Scott Bessent, Secretary of the Treasury, Remarks by Secretary of the
Treasury Scott Bessent Before the Fed Community Bank Conference (Oct. 9, 2025),
https://home.treasury.gov/news/press-releases/sb0276).
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incorporate new products or services into its AML/CFT programs would be considered an
“establishment” deficiency. Nor should the regulatory text declare that any specific type of change
to a bank’s business or AML/CFT program element is or is not an “establishment” deficiency.

Instead, the final rule should clarify that a new or changed business or program element should
be considered newly “established” or “reestablished” only if it involves a potential material
impact to the bank’s risk profile. In the event such a change or element is considered material,
then it could be considered as an establishment deficiency but only as to that particular element
(and any element that is directly impacted by it). Banks should not be required to “reestablish”
all other components of a program that are not otherwise specifically tied to that changed element.
This distinction is needed to effectuate the NPRM’s intended focus on effectiveness.

The Agencies should confirm that regulatory disagreement with a bank’s
documented risk assessment, assessment processes, or prioritization decisions, standing alone,
does not render an AML/CFT program ineffective. This is especially true where the Agencies
have confirmed that banks are best suited to identify and evaluate their own ML/TF risks. The
focus, rather, should be on significant or systemic failures to implement and nof mere technical
compliance.

Thus, we strongly recommend adding the following language to the definition of
Significant AML/CFT supervisory action in Section 1020.221(a)(3) to state:

(V) Rule of Construction. The Federal Functional Regulator
delegated the authority to supervise and examine a bank’s
compliance with obligations under the Bank Secrecy Act and
this chapter shall only subject the bank to significant AML/CFT
supervisory action, and FinCEN shall only subject the bank to
significant AML/CFT supervisory action or AML/CFT
enforcement action, if the bank’s non-compliance is due to the
bank’s willful, systemic, and repeated failure to identify or
report material financial crime risk. The rule in § 1020.210 shall
not be construed to authorize any significant AML/CFT
supervisory action or AML/CFT enforcement action pursuant to
this chapter due to isolated, technical, or immaterial instances of
non-compliance. This rule of construction shall not apply where
an isolated, technical or immaterial violation implicates the
safety and soundness of the bank or is a result of willful
violations of this chapter.

This revision is necessary to ensure that the proposed framework provides sufficient
structure to enable uniform application of the rules and gives banks confidence that reasonable,
good-faith, risk-based program judgments will not later be recast as program failures based on
isolated, technical, or immaterial deficiencies.

-13-



Recommendation 5. Define the necessary terms ‘“reasonably designed,”
“significant and systemic,” and “in all material respects.”

Key terms associated with the effectiveness framework are left undefined in the
rule text: “reasonably designed,” “in all material respects,” and “significant and systemic.” As
drafted, the “reasonably designed” standard could be highly subjective, as what appears
reasonable to one examiner may not appear reasonable to another. Similarly, it is unclear whether
the “in all material respects” standard is met only where the program is materially deficient as a
whole, or whether serious deficiencies in one or more individual program components would be
sufficient to trigger a significant supervisory action, as that term is defined in the rule. Relatedly,
the presence of one or more identified deficiencies should not alone render an AML/CFT program
ineffective, where a bank has processes in place to self-identify and address deficiencies
(including those identified by independent testing) and remediate known issues in a timely
manner, provided the issues are not systemic and management follows its processes to addresses
them in a timely manner. Without further clarification, the rule does not provide sufficient
specificity to ensure uniform application and consistency with policy objectives when
determining whether a bank’s AML/CFT program is “reasonably designed” and whether the bank
has failed to maintain that program “in all material respects.”

Therefore, we propose creating a new subsection (a) in Section 1020.210 to include
relevant definitions for the following terms:

(a) Definitions. For purposes of this section,

(1) Reasonably designed means that a bank designs and
maintains the policies, procedures, and controls of its AML/CFT
program consistent with its risk assessment processes that take
into account that bank’s size, complexity, and risk profile. A
“reasonably designed” AML/CFT program will direct more
attention and resources toward higher-risk activity and
customers and less attention, and fewer resources, to lower-risk
activity and customers, and may incorporate novel technologies
and innovation, as appropriate and subject to appropriate
testing, as determined by the bank based on its risk assessment
processes.

In addition, FinCEN has explicitly asked if the terms “systemic” and “significant”
need further clarification in the text.'% We believe specific definitions for these terms will help
banks construct and operate AML/CFT programs consistent with regulators’ expectations and
further solidify FinCEN’s acknowledgement that bank are neither expected nor required to

105 FinCEN NPRM, at 18,724.
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prevent “every minor instance” of potential illicit activity.'® This concept too should be captured
in the final rule text through these definitions.

Accordingly, we recommend adding the following definition to the definitions
section in 1020.221:

(4) Significant or systemic failure to implement means a failure
that is widespread across one or more program components, or
material enough to impair a bank’s overall ability to effectively

identify potential material money laundering or terrorist
financing activity in the bank’s risk assessment processes across
one or more business lines, legal entities, or enterprise processes,
or report such activity.

(i) In determining whether a significant or systemic failure
has occurred, FinCEN or a Federal Financial Regulator should
consider (a) whether, and to what extent, a bank has provided
useful information to law enforcement; (b) the bank’s use of
innovative technologies; and (c) whether the alleged significant
or systemic failure was identified and addressed by the bank
within a reasonable time.

(ii) The term does not include isolated, technical, or
immaterial deficiencies, nor any acts or omissions made in good
faith compliance with a reasonably designed AML program.

Likewise, we propose adding a definition of “in all material respects” to subsection
(c) in Section 1020.210:

(c) Program implementation. A bank implements an AML/CFT
program in accordance with this paragraph if the bank implements,
in all material respects, the AML/CFT program required under
paragraph (b) of this section. For purposes of this subsection:

@)) Failure to implement in all material respects. A bank fails
to implement its AML/CFT program in all material respects
when deficiencies in the program:

(i) are widespread across one or more program
components; and

106 Jd. at 18,712.
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(ii) materially impair the bank’s overall ability to
identify or report risks identified as material in the
bank’s risk assessment processes.

2) Presumption of implementation; self-identified gaps. A
bank is presumed to have implemented its AML/CFT program
in all material respects where the bank’s governance and control
functions have identified all material implementation gaps and
the bank has initiated reasonable steps to remediate the
identified gaps.

A3) Totality of the circumstances. An assessment of whether a
bank has implemented its AML/CFT program in all material
respects shall be based on the totality of the relevant facts and
circumstances, including but not limited to the considerations
identified in paragraphs (c)(1) and (2) of this section.

IV. Risk Assessment Processes

We appreciate the improvements made to the newly proposed provisions around a
bank’s risk assessment processes as compared to the 2024 NPRM. By removing overly
prescriptive requirements for a bank’s risk assessment processes, the proposed rule encourages
appropriate flexibility and assigns appropriate weight to a bank’s risk-based approach.

It also acknowledges that assessing risk is a continuous and evolving obligation and
should not be limited to a single document or review. The proposed rule emphasizes that a bank
will be evaluated by the totality of its risk assessment processes.'’” The use of the plural here is
important, because it acknowledges that banks may assess risk through a range of interconnected
processes, procedures, and controls. This framework better aligns with how banks assess risk in
practice and reinforces deference to banks’ risk-based and reasonably designed methods for
assessing risks unique to their own risk profiles. For many banks, these processes go beyond
standard annual enterprise-wide risk assessments. If a bank’s risk assessment processes are
reasonable, and its controls and allocation of resources are derived from and consistent with those
processes, that should be sufficient to satisfy the requirements of the law.

In practice, risk assessment processes are dynamic, and supervisory review
frequently occurs on a delayed basis. Often, examiner feedback regarding one examination cycle
is provided only after the next cycle is already well underway. The final rule, therefore, should
provide more stability around supervisory expectations for risk assessment processes and more
flexibility for banks to engage in numerous types and forms of assessing risk. Reasonable risk
assessment judgments should not be subject to retrospective criticism solely because risks,
priorities, or examiners’ perspectives evolve over time. By refraining from overly prescriptive
standards, the final rule will recognize and preserve banks’ discretion in determining whether,

17 1d. at 18,715.
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how, and to what extent FinCEN’s National AML/CFT Priorities (the “Priorities”) are
incorporated into their risk assessment processes, based on the bank’s products, services,
customers, and risk profile.

Banks should be given a significant degree of deference regarding which aspects of
a Priority to consider, how to integrate it, and how to document decisions about its inclusion. In
some cases, it might be appropriate to give limited consideration to an aspect of a Priority that is
less relevant to a bank’s business model while focusing more attention on aspects of the Priority
that are more relevant to its business model. Deference to banks is particularly important absent
additional guidance or more frequent updates to the Priorities. To effectuate this deference, we
recommend that the proposed requirement to “review and, as appropriate, incorporate the
AML/CFT priorities” in Section 1020.210(b)(1)(1)(B) be amended to “take into consideration,
as appropriate based on the bank’s risk assessment processes, the AML/CFT priorities.”

-17-



Recommendation 6. Define “risk assessment processes” and clarify that banks
are afforded flexibility under a framework for updating and incorporating new products and
services.

We support the risk assessment processes approach set out in the preamble to the
proposed rule and its focus on a holistic view of processes in the plural. We strongly believe that
a well-defined, but not overly prescriptive, approach will ensure risk assessment processes are
not viewed as an additive burden and are not subject to unwarranted regulatory criticism. The
final rule should preserve sufficient flexibility for banks to exercise reasonable, risk-based
judgment in determining what information to include in, or exclude from, their risk assessment
processes. To that end, we recommend adding another definition to Section 1020.210 that would
state: (a) Definitions. For purposes of this section,

[...]

(3) Risk assessment processes means any combination of one or
more processes, formal or informal, to identify, assess, or
understand the bank’s risk of exposure to money laundering or
terrorist financing activity. A bank may determine, based on its
risk-based judgment, the information relevant to such processes
and the manner in which that information is incorporated.

In addition, we propose moving proposed Section 1020.210(b)(1)(C) to Section
1020.210(c), which discusses program implementation. Updating risk assessment processes “upon
any change that the bank knows or has reason to know significantly changes the bank’s money
laundering[] or terrorist financing . . . risks” is more relevant to the ongoing implementation of a
bank’s AML/CFT program than its establishment.?* Additionally, using the word “promptly” risks
subjectivity and is inconsistent with existing change management processes. Therefore, we
propose slightly revising the rule text as follows:

(c) A bank implements an AML/CFT program in accordance with
this paragraph if the bank implements, in all material respects, the
AML/CFT program required under paragraph (b) of this section and
updates its policies, procedures, and controls when the bank
believes there to be a significant change to the bank’s money
laundering or terrorist financing risks.
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23 .at 18,752.

We also request that FinCEN remove from the requirement to evaluate the ML/TF
risks language specifying “products, services, distribution channels, customers, and geographic
locations.” This language implies that these elements must be included in a risk assessment
process, contrary to FinCEN’s statement that financial institutions are best positioned to identify
their own risks. Moreover, only “products, services, and customers” are “business activities,”
whereas “distribution channels” and “geographic locations™ are risk factors to be considered and
not subject to separate risk assessment processes. Inclusion of this language thus risks an
expectation that they would be subject to separate processes.

V. Promoting Innovation

One of the explicit purposes of the AML Act was to “encourage technological
innovation and the adoption of new technology by banks to more effectively counter money
laundering and financing of terrorism.”!® The NPRM represents a meaningful step toward
explicitly acknowledging and incorporating these goals into the BSA regime, but the final rule
could do more to incorporate affirmative encouragement for innovation.

The preamble acknowledges a number of novel technologies, including “machine
learning, generative artificial intelligence (GenAl), digital identity, blockchain monitoring and
analytics, or application programming interfaces (APIs).”'” But the preamble acknowledges that
the rule is purposefully vague so as not to require any particular type of technology or innovative
technique. Instead, the NPRM broadly encourages “responsible AML/CFT innovation.”!!* Here,
the preamble cites to prior guidance from FinCEN and the federal functional regulators on
innovative efforts to combat money laundering and terrorist financing.!!' The preamble also
acknowledges that “[i]nstitutions that responsibly experiment with innovative technologies in
their AML/CFT programs will not incur any additional risk of being subject to a significant
supervisory AML/CFT action or AML/CFT enforcement action solely based on the use of

18 William M. (Mac) Thornberry National Defense Authorization Act for Fiscal Year 2021, Public
Law 116-283, 134 Stat. 4547 at section 6002(3) (Jan. 1, 2021).

1 FinCEN NPRM, at 18,712.

110 Id

11 See FInCEN et al., Joint Statement on Innovative Efforts to Combat Money Laundering and
Terrorist Financing (Dec. 3, 2018),

https://www.fincen.gov/system/files/201812/Joint%20Statement%200n%20Innovation%
20Statement%20%28Final%2011-3018%29 508.pdf.
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innovative technologies.”''> But it does not define, nor does it explain, what reasonable
innovation would mean in the context of this particular rule, nor what it would mean to be exposed
to “additional risk” for doing so.

Additionally, the Agencies’ current approach to the application of Model Risk
Management Guidance to AML and sanctions processes has posed significant obstacles to banks’
ability to apply novel technologies to these processes. The preamble acknowledges that this
guidance may be overly burdensome and so we reiterate that the Agencies should revisit this issue
with the objective of fully implementing the policy goals embodied in the AML Act.

Recommendation 7. Create a framework for responsible implementation and use
of innovative technology, including by considering innovation proactively as part of any
evaluation of program effectiveness.

While the rule reflects an important shift in prioritizing technological innovation,
the rule text fails to create any kind of protections for banks seeking to implement novel and
innovative technologies to combat financial crime. The rule text also does not sufficiently
incentivize banks’ initiatives with respect to new or innovative technologies. Instead, the rule text
only addresses innovative technology in Section 1020.221, Supervision and enforcement. There,
FinCEN is required to consider, as part of the consultative framework (see Section VI), a bank’s
efforts to use “innovative activities” to provide law enforcement with highly useful information.
This includes “‘effective use of artificial intelligence, federated learning, or other advanced
monitoring tools.”''* But nowhere else in the rule text does it explicitly define use of innovative
technology as part of an effective risk-based and reasonably designed program.

The final rule should instead affirmatively recognize responsible innovation and
the production of highly useful information supporting law enforcement and national security
objectives. This recognition should be reflected in the evaluation of the effectiveness of a firm’s
AML/CFT program including whether it is risk-based and reasonably designed, and not merely
treated as a mitigating factor in the context of potential enforcement or significant supervisory
actions. This type of affirmative orientation would encourage financial institutions to devote
substantial voluntary resources toward innovation, information sharing, and higher-value
AML/CFT activity.

In addition, the final rule should make clear that adoption of new technologies and
innovative approaches will not be conditioned on continuing to operate legacy systems in
“parallel run.” FinCEN should also establish a formal mechanism for providing feedback to banks
on the usefulness of information provided to law enforcement, including information reported
through SARs. Such feedback could be provided proactively when FinCEN or law enforcement

12 FinCEN NPRM, at 18,712-13 (emphasis added).
13 at 18,722.
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uses information from a bank’s SAR or upon request by the institution through a secure portal or
similar mechanism. A structured feedback process would help banks better assess the
effectiveness of their AML/CFT programs and allocate resources toward activity that produces
useful information for law enforcement.

To achieve these goals, we recommend creating a new section in Section
1020.210(a) as follows:

1d
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(3) For purposes of this section, banks may responsibly adopt
new technologies or innovative approaches to comply with BSA
requirements. Responsible adoption of new technologies or
innovative approaches means risk-based implementation or
consideration of developing technologies or techniques such as
artificial intelligence, digital identity management, and
application program interfaces.

(i) A bank’s responsible adoption of new technologies
or innovative approaches will vary based on the size, business
objectives, and risk profile of the bank.

(ii) A bank is not required to continue to operate
legacy systems in parallel run when adopting new technologies
or innovative approaches.

(ii) In assessing the effectiveness of a bank’s
AML/CFT program, Federal Financial Regulators should
consider the bank’s responsible adoption of new technologies or
innovative approaches and demonstrated production of highly
useful information supporting law enforcement and national
security objectives.

(iii) This subsection shall not be construed to
authorize enforcement pursuant to this chapter solely with
respect to the adoption of new technologies or innovative
approaches if such adoption complies with the obligations set out
in subsections (b) and (c).

We also note that although section 6209 of the AML Act required the Treasury
Secretary to issue rules addressing testing standards, neither the Secretary nor the Agencies have
done so. In considering whether and how to issue any such testing standards, the Agencies should
work closely with the industry to ensure that any standards are sufficiently flexible and amenable
to new and quickly evolving technology.

VI The FinCEN Consultation Mechanism

The preamble of the NPRM notes that “[t]o better ensure that bank examiners are
performing ‘risk focused’ supervision, the proposed rule would require that the Agencies, when
acting under supervisory authority delegated by FinCEN, consult with FinCEN prior to taking a
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significant AML/CFT supervisory action.”'!* The preamble further provides that “FinCEN would
have an opportunity to review the action and the underlying information giving rise to it, and the
Agencies would be required to consider any input offered by FinCEN concerning the
effectiveness of the bank’s AML/CFT program.”'!® The rule text reiterates this framework and
defines the factors FinCEN will consider in reviewing a proposed action by an Agency.

The new consultation mechanism is welcome in principle, and its creation is an
important reaffirmation of the Treasury Department’s central role in AML supervision, and could
do much to ensure that AML/CFT programs are judged on their overall effectiveness rather than
their technical compliance, and that they are serving the national priorities established by the
Treasury Department. It will also encourage consistency across agencies in determining what
merits an enforcement action.

Recommendation 8. Add transparency to the consultation process, including by
providing banks with an opportunity to demonstrate the effectiveness of their AML/CFT programs,
requiring an analysis of the AML/CFT risks underlying the proposed action, and requiring written
documentation of FinCEN'S conclusions, including its analysis of the underlying AML/CFT risk.

More can be done to strengthen the consultation process to ensure that it is effective
in practice. As currently drafted, the mechanism lacks transparency and risks creating an opaque
process, especially where banks are not privy to the information being transmitted to FinCEN. As
FinCEN has acknowledged, banks are best-suited to design and implement their own programs
in accordance with their risk profile and risk assessment processes. Accordingly, banks should be
afforded an opportunity to provide information to FinCEN regarding the effectiveness of their
AML/CFT programs, including by explaining the rationales behind their risk-based decisions. A
bank’s AML/CFT governance processes are also key considerations that must be considered in
any significant AML/CFT supervisory or enforcement action.

In the same vein, FinCEN should also consider using its established domestic
liaison program to allow FinCEN personnel to participate more directly in examinations and
provide subject-matter expertise on ML/TF risks at earlier stages.

FinCEN’s role may be most effective if it is incorporated earlier in the supervisory
process, particularly at the scoping stage of examinations, rather than only after a significant issue
has already been identified. With earlier involvement in identifying problems and risks, FinCEN
can directly help banks remediate issues earlier and facilitate consistency in examinations in a
manner consistent with policy priorities. The final rule should also clarify how the consultation
mechanism will be operationalized.

14 1d. at 18,710.
15 at 18,711.
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Along those lines, we recommend adding a new subsection in Section 1020.221
that outlines FinCEN’s requirements as follows:

(¢) FinCEN consultation—(1) Consultation and consideration
requirement.

[...]

(3) FinCEN review. When consulting on a proposed action by a
Federal Financial Regulator under paragraph (c) of this section
or 12 CFR 21.21, 208.63, 211.5(m), 211.24(j), 326.8, or 748.2, the
Director of FinCEN shall timely respond to the Federal
Financial Regulator with a written explanation of its assessment
of the AML/CFT risks identified under the proposed action,
which shall include the relevant considerations under paragraph
(d) and be reflected in any writing memorializing the Federal
Financial Regulator’s action.

Recommendation 9. Harmonize any inconsistency between the Agencies’ proposed
rules and clarify that the consultation mechanism is not intended to result in duplicative
supervisory or enforcement actions.

The final rule should clarify the scope of significant AML/CFT supervisory or
enforcement actions that must be brought to FinCEN’s attention through the notice-
andconsultation process. FiInCEN’s proposal appears to apply the consultation mechanism when
an Agency is acting pursuant to FinCEN’s delegated authority, which could be read to exclude
actions brought under the Agency’s own independent authority.!!® In contrast, the Agencies’
proposals appear broader, as they may be read to encompass actions brought under their own
statutory authorities, including 12 U.S.C. § 1818.!7

This difference could be significant in practice. If actions brought under an
Agency’s independent authority are not clearly covered, an agency may be able to proceed outside
the consultation framework, undercutting the proposal’s stated goal of centralizing FinCEN’s role
in AML/CFT supervision and enforcement. The final rule, therefore, should ensure consistency
among all the relevant Agencies.

Lastly, the final rule should clarify that the consultation framework is not intended
to result in duplicative supervisory or enforcement actions. Where a banking agency has already
taken action to address a particular issue, FinCEN should coordinate with the appropriate banking
agencies to avoid redundant enforcement actions based on the same underlying conduct.

e Id. at 18,753.
7 See, e.g., Banking Agencies’ NPRM, at 18,328.
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To achieve this goal, we would recommend adding a new subsection in Section
1020.221 that states the following:

(a) Definitions. For purposes of this section:

[...]

(e) Duplicative Actions. For purposes of this section, significant
AML/CFT supervisory actions should not be duplicative,
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overlapping, or repetitive of contemporaneous or prior FinCEN
enforcement actions that involve substantially similar facts,
allegations, or violations of law. The same shall be true of
FinCEN enforcement actions with respect to prior or concurrent
significant AML/CFT supervisory actions.

VII. Conclusion

We appreciate the opportunity to comment on the Agencies’ proposal to implement
the AML Act. We support efforts to develop a clear effectiveness framework for banks’ AML/CFT
programs that fosters innovation while promoting the risk-based allocation of resources. The
proposal addresses issues of exceptional importance for effectuating a risk-based and reasonably
designed BSA regime. With the targeted changes and clarifications described above, the final rule
would better align the AML/CFT framework with the practical realities of banks’ resources and
capabilities, the broader structure of the BSA, and the coordinated implementation of the AML
Act.

While the NPRM is a much-appreciated step towards modernization of the BSA
regime, it is part of a broader, ongoing effort from which to advance further reform priorities.
Other areas of the BSA regime, including the reporting rules, are in critical need of complementary
reform. In particular, the existing SAR and CTR reporting frameworks have largely been
addressed through ad hoc FAQs and isolated guidance on discrete issues rather than through
comprehensive modernization of the underlying rules themselves, and in particular the dollar
thresholds at which they need to be filed. Importantly, the AML Act itself contemplated broader
reconsideration and modernization of these reporting frameworks, reflecting Congress’s
recognition that meaningful BSA modernization requires more than piecemeal guidance and
FAQs. Along those lines, we strongly support implementation of other sections of the AML Act,
including Sections 6204 and 6205.''* Additionally, the FFIEC BSA/AML Examination Manual
must be updated to enable banks to make the changes authorized under the final rule. Without
corresponding updates to extant guidance, even meaningful changes to the rule text may not
translate into consistent examination practice or effective resource allocation in day-to-day
supervision.

We would be pleased to discuss these comments or provide any additional
information that may be helpful as FinCEN continues this rulemaking.

If you have any questions, please contact Clara Kim at clara.kim@bpi.com and
Rodney Abele at rodney.abele@theclearinghouse.org.

18 William M. (Mac) Thornberry National Defense Authorization Act for Fiscal Year 2021, supra
note 24, at §§ 6204, 6205.
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