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Ladies and Gentlemen:

The Bank Policy Institute® and the American Association of Bank Directors? appreciate the
opportunity to comment on the OCC’s proposal (the “NPR” or the “proposal”) to increase the asset
threshold at which an institution becomes subject to the Guidelines Establishing Heightened Standards for
Certain Large Insured National Banks, Insured Federal Savings Associations, and Insured Federal Branches
set forth in 12 C.F.R. Part 30, Appendix D (the “Guidelines”).3

l. Executive Summary

We strongly support the proposal to raise the asset threshold, which would rescind the Guidelines
for banks below the threshold. However, we urge the OCC to rescind the Guidelines for all banks.* If the

1 The Bank Policy Institute is a nonpartisan public policy, research, and advocacy group that represents
universal banks, regional banks, and the major foreign banks doing business in the United States. The
Institute produces academic research and analysis on regulatory and monetary policy topics, analyzes and
comments on proposed regulations, and represents the financial services industry with respect to
cybersecurity, fraud, and other information security issues.

2 The American Association of Bank Directors is a non-profit organization that represents the interests of bank
directors throughout the United States. Founded in 1989, the American Association of Bank Directors is the
only trade group in the United States devoted solely to bank directors and their information, education, and
advocacy needs.

3 OCC Guidelines Establishing Heightened Standards for Certain Large Insured National Banks, Insured Federal
Savings Associations, and Insured Federal Branches; Technical Amendments, 90 Fed. Reg. 61084 (Dec. 30,
2025) (hereinafter “NPR”) (proposing to increase the asset threshold at which the Guidelines apply from $50
billion to $700 billion).

4 As in the NPR, the term “bank” as used in this letter means any insured national bank, insured Federal
savings association, or insured Federal branch of a foreign bank. See id. at 61085 (defining “covered bank”).



OCC does not rescind the Guidelines, we recommend that the agency substantially revise their content and
re-issue the revised Guidelines as nonbinding supervisory guidance.

As the OCC recognizes in the NPR, the Guidelines have been criticized for their “extreme
prescriptiveness.”> We agree with the core principle underpinning the Guidelines that the risk
management framework needs effective checks to promote safety and soundness. However, complying
with the Guidelines’ prescriptiveness diverts bank and examiner attention away from the management of
material risks, improperly focuses attention on process and documentation issues, and prevents banks
from structuring their operations and implementing safe and sound banking practices in the manner most
effective for their individual institutions. In addition, the Guidelines are unnecessary because there are
other regulatory, supervisory, and legal safeguards applicable to banks that would continue to be subject
to the Guidelines under the proposal. Moreover, maintaining the Guidelines is inconsistent with the
broader set of reforms the OCC has recently proposed.®

Eliminating the Guidelines for banks below the revised threshold would allow these institutions to
adopt more tailored risk governance frameworks without changing the baseline expectation that banks
maintain robust risk governance practices. With this change, these institutions would be better able to
prioritize management of material risks, rather than focusing on compliance with prescriptive process
requirements, consistent with the OCC'’s supervisory priorities and the other reforms the agency has
recently proposed.

The Guidelines present the same problems for institutions above the proposed threshold as for
those below it. Accordingly, the benefits of no longer being subject to the Guidelines also apply to those
above the proposed threshold. Rescinding the Guidelines would give all the institutions presently subject
to the Guidelines greater flexibility to operate in the manner most appropriate for their individual business
profiles.

If the OCC decides to retain the Guidelines in some form for some subset of banks, the OCC should
re-issue them as nonbinding supervisory guidance rather than maintaining them as enforceable guidelines.
The OCC should also modify the Guidelines to be principles-based and provide banks with greater
flexibility.” These changes should include the following, among other changes discussed in greater detail in
Section V and Appendix A:

. Limiting how the Guidelines may be used in connection with enforcement actions and matters
requiring attention (“MRAs”) if the Guidelines are retained as enforceable guidelines;

5 Id. at 61086.

6 See, e.g., Unsafe or Unsound Practices, Matters Requiring Attention, Notice of Proposed Rulemaking, 90 Fed.
Reg. 48835 (Oct. 30, 2025) (hereinafter “Unsafe/Unsound Practices NPR”).

7 As reflected in the preamble to the Guiding Principles for Enhancing U.S. Banking Organization Corporate
Governance, we believe that corporate governance principles prove most helpful when used to guide
banking organizations as they deal with corporate governance issues in their individual circumstances, rather
than incorporated into a prescriptive set of requirements. Bank Policy Institute, Guiding Principles for
Enhancing U.S. Banking Organization Corporate Governance 4 (Jan. 12, 2021), https://bpi.com/wp-
content/uploads/2021/01/BPI-Guiding-Principles-on-Enhancing-Banking-Organization-Corporate-
Governance.pdf (hereinafter “Guiding Principles”).



) Allowing banks subject to the Guidelines to use their parent bank holding company’s enterprise-
wide risk governance framework in a wider set of circumstances to avoid unnecessary duplication
of functions, personnel, and systems at the bank level;

. Eliminating the Guidelines’ one-size-fits-all approach to prescribing roles and reporting lines within
a bank’s risk management framework, thereby allowing banks to design independent checks
tailored to their needs in a manner consistent with safety and soundness;

. Allowing banks’ boards greater flexibility by eliminating certain board approval and reporting
requirements that impose cumbersome processes not targeted to material risks, including
requirements for the board or a committee to approve certain governance documents annually,
rather than in response to a material change;

) Revising requirements prescribing the role and responsibilities of banks’ boards to allow them
greater flexibility, including by eliminating compliance requirements (such as annual self-
assessments) and by permitting boards to delegate certain functions to a committee or
management; and

. Adopting automatic adjustments to the asset threshold to reflect nominal gross domestic product
(“GDP”) growth.

Section Il of this letter expresses support for the OCC’s proposal to increase the asset threshold.
Section Il discusses flaws in the Guidelines and the reasons they are not necessary. Section IV discusses
our recommendation that the OCC rescind the Guidelines, as doing so is the most appropriate action to
focus attention on material financial risks and promote risk-based bank management and supervision.
Section V describes the changes the OCC should make to the Guidelines if they are not rescinded, and
Appendix A includes additional detailed recommendations in this respect. Finally, Section VI discusses our
recommendation that the OCC review and update its guidance to reflect the revisions ultimately made to
the Guidelines.

Il We support the proposal to increase the asset threshold.

The Bank Policy Institute and the American Association of Bank Directors strongly support the
OCC’s proposal to raise the asset threshold at which the Guidelines would apply. As the OCC outlines in
the NPR and as described in section Il of this letter, the Guidelines pose pervasive problems, and a
limitation of the Guidelines’ application would lead to substantial benefits.® Increasing the asset threshold
would remedy the issues caused by the Guidelines for those institutions that would no longer be subject to
them and would provide substantial benefits to individual banks and the banking sector as a whole by
eliminating the burdens imposed by the Guidelines for this set of institutions. Moreover, in light of the
other supervisory tools and legal and regulatory safeguards that would continue to apply, increasing the
asset threshold would not detract from the focus on promoting effective governance and safe and sound
practices at the newly exempted institutions. The proposed change in asset threshold would thus be

See NPR, at 61087 (discussing benefits of the proposed increase in the asset threshold).



consistent with the OCC's priority of refocusing supervision on material financial risks while reducing
overall regulatory burden.’®

. The Guidelines are flawed and unnecessary.

The Guidelines were adopted with the goals of requiring banks to evaluate risk management
holistically rather than in silos, to implement a system of internal checks, and to emphasize that boards
and management should preserve the sanctity of the national bank charter. However, the Guidelines are
not best suited to achieve these goals, even for the largest institutions. Instead, they (1) impose overly
prescriptive requirements, (2) are unnecessary to preserve prudent bank risk management and safety and
soundness, and (3) are inconsistent with the OCC’s supervisory priorities.

a. The Guidelines impose overly prescriptive burdens.

We agree with the OCC’s view expressed in the NPR that the Guidelines hinder innovation and
development in risk management; require firms to divert resources away from upgrading their products
and services, systems, infrastructure, and customer service; impede board effectiveness by diverting
boards from their core functions; and cause examiners to focus their supervisory activities on process
rather than material financial risks.'® The Guidelines contain granular requirements that constrain banks’
ability to structure their operations in the manner that best suits their particular business and risk
management needs. Compliance with the Guidelines is not merely burdensome, but also requires banks to
maintain many cumbersome, often duplicative, processes that do not help them manage material financial
risks. For example, as discussed in greater detail in Appendix A, banks are required to engage in annual
reviews of certain governance documents, even when there have not been any material changes in risk
profile. This situation is exacerbated by examiner expectations regarding how the Guidelines should be
implemented. Additional examples of these issues are provided in Appendix A.

b. The OCC does not need the Guidelines to promote prudent bank risk management and
safety and soundness.

The OCC has a variety of tools available that support supervisory oversight of banks’ risk
management practices without the need for the Guidelines. For instance, examiners can issue supervisory
observations when they believe a bank may be able to improve its corporate and risk governance
approach, even when a particular practice does not give rise to a material financial risk or meet the criteria
for issuance of an MRA.!! Examiners also generally have the authority to ask questions of the board and
management as necessary to assess the effectiveness of the board’s oversight and management’s risk

° Unsafe/Unsound Practices NPR, at 48836 (The OCC “believel[s] it is critical that examiners and institutions
prioritize material financial risks over concerns related to policies, process, documentation, and other
nonfinancial risks and that their enforcement and supervision standards further that prioritization.”).

0 See NPR, at 61087.

1u Unsafe/Unsound Practices NPR, at 48837, 48841 (“[A]gencies may communicate . . . suggestions [(referred
to by the OCC as ‘supervisory observations’)] to institutions orally or in writing to enhance an institution’s
policies, practices, condition, or operations as long as the communication is not, and is not treated by the
agency in a manner similar to, an MRA.”).



management activities.'> Under the standard proposed in the OCC’s recent notice of proposed rulemaking
on unsafe and unsound practices and matters requiring attention (“Unsafe/Unsound Practices NPR”), the
OCC would have the authority to issue MRAs for practices that, if continued, could reasonably be expected
to result in an unsafe or unsound practice.’® In addition to these authorities, the provisions of Part 30 and
Appendices A through C to Part 30 establish additional enforceable guidelines that impose safety and
soundness requirements.'* These authorities provide sufficient tools for the OCC and its examiners to
effectively monitor and address any significant risks or problems that arise at a bank.

We also note that all the banks that would be subject to the Guidelines under the revised
threshold are subsidiaries of bank holding companies that are required to comply with the Federal
Reserve’s Regulation YY enhanced prudential standards relating to risk management, governance, and
related matters.'® As part of their compliance with Regulation YY, these parent bank holding companies
are required to institute enterprise-wide risk governance practices.'® Regulation YY is concerned with
promoting appropriate risk governance, and requires banking organizations to manage risk across the
entire organization.” However, unlike the Guidelines, Regulation YY generally adopts a principles-based
approach, emphasizing the ultimate risk management objectives to be achieved and giving banking
organizations flexibility to determine how best to meet those objectives.’® In addition, Regulation YY

12 See 12 U.S.C. § 481; see also OCC, Comptroller’s Handbook, Bank Supervision Process 40 (Mar. 20, 2025),
https://www.occ.gov/publications-and-resources/publications/comptrollers-handbook/files/bank-
supervision-process/index-bank-supervision-process.html (“Examiners should meet with bank management
frequently and directors as needed to collect information and discuss supervisory issues.”) (hereinafter
“Bank Supervision Handbook”).

13 See Unsafe/Unsound Practices NPR, at 48846, 48849.
14 See 12 C.F.R. pt. 30, app. A (Interagency Guidelines Establishing Standards for Safety and Soundness), B
(Interagency Guidelines Establishing Information Security Standards), & C (OCC Guidelines Establishing
Standards for Residential Mortgage Lending Practices).

15 See 12 C.F.R. pt. 252. The Federal Reserve adopted Regulation YY to implement requirements for enhanced
prudential standards pursuant to the Dodd-Frank Act. See 12 C.F.R. § 252.1. Enhanced prudential standards
apply to bank holding companies with $50 billion or more in assets, with additional tiering based on
increasing asset size for the applicability of certain requirements.

16 See, e.g., 12 C.F.R. § 252.22 (requiring a bank holding company to implement a risk management framework
with “policies and procedures establishing risk-management governance, risk-management procedures, and
risk-control infrastructure for its global operations” and processes and systems for implementing and
monitoring compliance for its global operations).

7 For example, a bank holding company subject to Regulation YY must have a risk management framework
commensurate with its structure, risk profile, complexity, activities, and size; have a risk committee that is
independent and reports directly to the board of directors; and require its chief risk officer to establish risk
limits and monitor compliance with the limits on an enterprise-wide basis. See 12 C.F.R. § 252.33(a)(2)—(3),
252.33(b)(2)(A).

18 For example, Regulation YY requires that bank holding companies have a risk committee “that approves and
periodically reviews the risk-management policies of the bank holding company’s global operations and
oversees the operation of the bank holding company’s global risk-management framework.”

12 C.F.R. § 252.33(a)(1). However, Regulation YY generally does not prescribe specific requirements
regarding what the risk management framework must contain with particularity. Instead, the framework
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recognizes the importance of governance at the enterprise-wide level while generally providing suitable
flexibility to manage risk throughout the organization. Regulation YY’s more principles-based coverage of
similar substantive topics as the Guidelines underscores the overly prescriptive nature of the Guidelines.

Our members recognize that the duty of care applicable to bank directors includes an obligation to
oversee the safe and sound operation of the bank. In addition, bank directors monitor and address
material risks that the bank faces and evaluate whether any changes should be made to risk governance as
the facts and circumstances change.'® Guidelines that require routine compliance tasks, such as annual
approval of certain policies, are unnecessary to focus a bank board’s attention on safety and soundness.

c. The Guidelines are inconsistent with the OCC’s supervisory priorities and recent efforts on
supervisory reforms.

The OCC is appropriately focused on eliminating counterproductive regulatory and supervisory
constraints and refocusing supervision on material financial risks.?’ Retaining the Guidelines directly
conflicts with these goals. The Guidelines, especially as applied by examiners, unduly focus on process
over substance and emphasize procedural box-checking at the expense of board, management, and
examiner focus on material financial risks. For example, the Guidelines include prescriptive requirements
related to talent management, director training, and the types of issues that the full board, as opposed to a
committee or management, must review or approve and at what frequency.?!

In practice, these types of requirements divert finite resources and burden board and management
decision-making and risk management activities. This hinders the ability of the board and management to
focus on material financial risks as they arise. For example, mandated quarterly reporting to the board on
a given issue may or may not be relevant at a specific point in time and may divert the board from
dedicating its attention to more relevant risks. The Guidelines thus fail to promote—and even at times
impede—the ability of banks and their examiners to focus on material financial risks that could impair an
institution’s safety and soundness, contrary to the OCC’s supervisory priorities.

v. The OCC should rescind the Guidelines.

In order to provide the same benefits to all institutions, the OCC should rescind the Guidelines.
The Guidelines are problematic for institutions above and below the proposed threshold. The largest

must be “commensurate with [the company’s] structure, risk profile, complexity, activities, and size.” 12
C.F.R. § 252.33(a)(2).
19 See The Clearing House (predecessor organization to the Bank Policy Institute), The Role of the Board of
Directors in Promoting Effective Governance and Safety and Soundness for Large U.S. Banking Organizations
8, 10-13, 22 (May 2016), https://bpi.com/wp-content/uploads/2018/07/tch_report_the-role-of-the-board-
of-directors-in-promoting-governance.pdf (hereinafter “The Role of the Board of Directors”) (describing core
board functions, including functions applicable at the subsidiary bank level).
20 See Jonathan V. Gould, Comptroller of the Currency, Remarks at the Financial Stability Oversight Council
(Dec. 11, 2025), https://www.occ.gov/news-issuances/news-releases/2025/nr-occ-2025-124a.pdf; Jonathan
V. Gould, Comptroller of the Currency, Remarks at the Financial Stability Oversight Council (Sept. 10, 2025),
https://www.occ.gov/news-issuances/news-releases/2025/nr-occ-2025-88a.pdf.
2 See, e.g., 12 C.F.R. pt. 30, app. D § 1I.D (requiring board approval of strategic plan at least annually)
(12 C.F.R. pt. 30, app. D hereinafter “Guidelines”).



national banks—and indeed the overall financial system—would benefit from the removal of unnecessary
regulatory impediments that currently impede banks’ ability to pursue innovative techniques to improve
the effectiveness and efficiency of risk management. Likewise, the boards of directors of the largest banks
would similarly benefit from having the ability to focus attention on their core responsibilities. In addition,
rescission would promote consistency with the OCC’s other efforts toward supervisory reform, such as the
Unsafe/Unsound Practices NPR. In light of these considerations, the OCC should rescind the Guidelines for
all institutions. Rescinding them is the most appropriate action to focus attention on material financial
risks and promote risk-based bank management and supervision for all institutions under the OCC's
oversight.

V. If the Guidelines are not rescinded, the OCC should re-issue them as principles-based guidance
and take other actions to limit their burden and improve their effectiveness.

If the OCC decides to retain the Guidelines (in whole or in part) for institutions above the proposed
threshold, it should revise the Guidelines so that they are a principles-based guidance framework that
enables sound judgment by bank management and boards.

a. If the OCC retains the Guidelines, it should re-issue them as principles-based guidance.

If the OCC believes that any of the Guidelines’ requirements remain necessary, the OCC should
issue nonbinding, principles-based supervisory guidance on such topics rather than maintaining
enforceable guidelines. In particular, the OCC should replace the Guidelines’ various operational mandates
with principles intended to help guide banks in their individual circumstances, such as with respect to
aligning strategy with risk appetite and the effectiveness of internal controls. These changes would
provide a more flexible structure that could aid banks as they apply sound risk management principles
while allowing management to evolve their practices over time.

b. If they are retained as enforceable guidelines, the OCC should limit how the Guidelines may
be used in connection with enforcement actions and MRAs.

If the OCC does not revise and re-issue the Guidelines as nonbinding, principles-based supervisory
guidance, it should confirm that it will enforce the Guidelines in a manner consistent with the focus on
material risks in the Unsafe/Unsound Practices NPR. In particular, the OCC should make clear that non-
compliance with the Guidelines is not, in and of itself, an unsafe or unsound practice under the definition
proposed in the Unsafe/Unsound Practices NPR or any standards later adopted based on that proposal.?
The OCC should also clarify that a breach of the Guidelines would not support the issuance of an MRA
based on a violation of banking law under the standards proposed by or later adopted based on the
Unsafe/Unsound Practices NPR.?* In addition, as it does in the Unsafe/Unsound Practices NPR, the OCC
should confirm in the final rule release its view that “it would be rare for an institution [to violate the
Guidelines] based solely on the institution’s policies, procedures, documentation or internal controls,
without significant weaknesses in the institution’s financial condition.”2*

2 See Unsafe/Unsound Practices NPR, at 48839.
23 See id. at 48840.
24 Id. at 48839.



c. If the asset threshold is retained, the OCC should provide for automatic adjustments to its
dollar amount to reflect nominal GDP growth.

The use of a fixed asset threshold to determine the applicability of a prudential standard leads to
regulatory expansion over time. In particular, a fixed threshold for the applicability of the Guidelines
would capture an increasing proportion of banks as time goes on, contrary to the original intent and
calibration of the threshold. This regulatory expansion would impose burdens on banks of a relative size
not intended to be covered by the Guidelines, dilute regulatory resources, and discourage organic growth
as well as consolidation. The OCC should, in addition to raising the threshold as proposed, amend the
proposed threshold so that it is indexed to nominal GDP growth to prevent unintended regulatory
expansion.

d. If the Guidelines are retained, the OCC should implement significant revisions to the
Guidelines to better enable effective and efficient risk management.

Whether the Guidelines are maintained as enforceable guidelines or nonbinding guidance, the OCC
should revise them as follows and as discussed in greater detail in Appendix A:

1. Allow banks to use their parent bank holding company’s enterprise-wide risk governance
framework in a wider set of circumstances to avoid unnecessarily duplicating functions,
personnel, and systems at the bank level;

2. Allow banks greater flexibility regarding the three lines of defense framework, including by
eliminating stringent requirements on the implementation of the framework, ensuring that
examiners do not impose expectations that exceed the Guidelines’ requirements, and
allowing banks greater discretion on how to allocate responsibilities within their
organizations, so long as their chosen methods are consistent with safety and soundness;

3. Adopt additional changes to allow banks more discretion in implementing their risk
governance frameworks beyond the three lines of defense construct, including by
eliminating requirements that prescribe the timing for review of certain governance
documents and the content of the risk governance framework;

4. Revise the requirements prescribing the role and responsibilities of banks’ boards to allow
them greater flexibility, including by eliminating requirements governing the board’s
composition and the board’s conducting certain unnecessary exercises (e.g., annual self-
assessments), and permitting the board to delegate certain of its functions; and

5. Exclude from coverage under the Guidelines banks that do not independently meet the
threshold but are sister banks of banks that are subject to the Guidelines.

e. The OCC should strengthen due process for any OCC determination to apply the Guidelines
to banks that do not meet the asset threshold.

The OCC'’s reservation of authority regarding the application of the Guidelines to banks with
average total consolidated assets below the asset threshold is opaque.?® It is unclear, for example, how
the OCC would determine that a bank’s operations are “highly complex or otherwise present a heightened

See Guidelines, § I.C. The proposal would leave the reservation of authority unchanged. See NPR, at 61086.



risk.”2® Similarly, it is unclear how quickly a bank that becomes subject to the Guidelines under the
reservation of authority would be expected to come into compliance.

The OCC should provide banks with greater clarity and due process for the use of its reservation of
authority. In particular, the OCC should adopt, by notice and comment rulemaking, standards to guide its
decision to apply the Guidelines to banks that would not otherwise be covered. These standards should
clarify how the OCC will assess complexity in the context of banks’ risk management, as well as its
expectations for banks’ capabilities at managing complexity and associated risk. The OCC’s analysis should
include consideration of a bank’s (1) financial position; (2) complexity, taking into account factors such as
products and services offered and geographic footprint; and (3) customer base and potential concentration
risks. The OCC should also confirm that its assessment will focus on the relevant bank and not its parent
company. For example, the OCC should confirm that it would not look to the parent company of the bank
as the grounds for determining that the operations of the bank itself are highly complex or present
heightened risk. In addition, the OCC should clarify that a bank’s placement in the Large and Global
Financial Institutions supervisory portfolio, standing alone, would not provide a basis for the OCC to
conclude that the institution’s operations are highly complex or otherwise present a heightened risk.

The OCC should also adopt, by notice and comment rulemaking, procedures that ensure that a
bank that is subject to a proposed determination to apply the standards is afforded appropriate due
process. In particular, these procedures should ensure that the OCC explains its rationale and process for
any such determination to the bank and provides the bank with an opportunity to respond. The bank
should also be able to appeal the OCC’s determination, including through the use of the modified
supervisory appeals process recently proposed by the OCC.?

f. The OCC should provide a transition period for banks that become newly subject to the
Guidelines to come into compliance.

When banks become subject to the Guidelines, either because of a transaction, organic growth, a
charter conversion, or a designation via the OCC’s reservation of authority, the bank should have time to
implement the changes that compliance with the Guidelines would entail. A transition period would also
give the institution time to coordinate with the OCC about how it plans to comply. This transition period
should include a requirement (subject to extensions in appropriate circumstances) for an institution to
submit a compliance plan within 18 months of becoming subject to the Guidelines, and then to come into
full compliance with the Guidelines 18 months after the date of its plan submission.?®

26 Guidelines, § I.C.1. The Guidelines provide only a high-level statement regarding how the OCC would
determine whether a given bank’s operations are “highly complex or otherwise present a heightened risk.”
See id. § 1.C.3 (in making this determination, the OCC considers: “[cJomplexity of products and services, risk
profile, and scope of operations”).

27 See Bank Appeals Process, Notice of Proposed Rulemaking, 91 Fed. Reg. 7163 (Feb. 17, 2026).
28 These transition periods are appropriate because audit, compliance, and board schedules are typically
established up to a year in advance. It would be challenging for an institution to implement the necessary
changes under a shorter transition period. If the OCC determines that the particular circumstances of an
institution raised safety and soundness concerns that would not be sufficiently addressed within the
transition period, the agency would have the ability to use its general supervisory and enforcement
authorities to address any unsafe or unsound practices at the institution.



g. The OCC should commit to closing and rescinding MRAs and Notices of Deficiencies issued on
the basis of the Guidelines where they are no longer applicable.

The OCC’s NPR did not discuss how the agency would treat existing supervisory actions based on
the Guidelines for institutions that would no longer be subject to the Guidelines if the OCC finalizes the
proposed increase to the asset threshold. The OCC should ensure that any formal or informal enforcement
actions and MRAs issued based on the Guidelines are rescinded if the Guidelines or relevant provisions
thereof are no longer applicable as a result of the changes finalized in this rulemaking. In addition, the OCC
should review and close existing remediation items that are no longer applicable.?

VI. The OCC should review and update its guidance to align with the revisions adopted and ensure
examiners are not applying requirements not supported by law.

Whether the Guidelines are rescinded or revised, the OCC should ensure that the changes adopted
are reflected in all OCC materials, and that handbooks and examiner checklists accurately reflect the OCC'’s
focus on material financial risks. For example, the Comptroller’s Handbook on Corporate and Risk
Governance (the “Corporate and Risk Governance Handbook”) includes numerous references to the
Guidelines.?® These references should be updated to reflect the changes adopted, for consistency and
clarity, and to ensure that they are applied in practice by examiners.

The OCC should also review its existing guidance to ensure that it does not exceed the
requirements established by law or regulation. For instance, the Corporate and Risk Governance
Handbook currently contains items that have no basis in law or regulation.3? The OCC should review all of
its guidance to remove this type of unsupported de facto requirement. In addition, the OCC should direct
examiners to end any practice of interpreting the Guidelines and other requirements more broadly than
written, such as examiners requiring banks to provide additional documentation and process beyond what
is required by the relevant text.3? However, as noted above, examiners can issue supervisory observations
when they believe a bank can improve its approach.

2 The OCC should similarly review and close existing remediation items that would no longer be applicable

upon the finalization of the Unsafe/Unsound Practices NPR.

30 See, e.g., OCC, Comptroller’s Handbook, Corporate and Risk Governance 40, 41, 43,52, 53 (Mar. 20, 2025),
https://www.occ.gov/publications-and-resources/publications/comptrollers-handbook/files/corporate-risk-
governance/index-corporate-and-risk-governance.html (hereinafter “Corporate and Risk Governance
Handbook”).

31 For example, the Corporate and Risk Governance Handbook directs examiners assessing whether a board
exercises independent judgment to consider whether there is a mix of independent and management
directors. This direction can be read to effectively require a bank’s board to have independent directors,
regardless of whether the bank is subject to the Guidelines, even though there is no such requirement in law
or regulation. /d. at 65.

32 In addition to the recommendations on the NPR laid out in this letter, we recommend that the OCC review

its corporate and risk governance-related guidance generally and revise its supervisory materials to provide

institutions with greater flexibility to structure their operations. The OCC should (1) eliminate redundant,
unnecessary, or outdated guidance; (2) eliminate expectations or requirements that effectively set minimum
legal standards by using terms such as “must” or “at a minimum”; (3) revise expectations or requirements
providing that the board “establish,” “set,” or “develop” to appropriately reflect the board’s oversight role;

(4) revise expectations or requirements that provide for the board to “make certain” or “ensure” outcomes
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VIIL. Conclusion

We support the OCC’s proposal to increase the asset threshold but recommend the agency rescind
the Guidelines. Increasing the asset threshold would alleviate the current “extremel[ly] prescriptive[]”
requirements for many of the banks the OCC oversees. However, rescission of the Guidelines would be
more effective in achieving the OCC'’s policy goals. If the Guidelines are not rescinded, the elements of the
Guidelines that are retained should be re-issued in the form of supervisory guidance, rather than
enforceable guidelines, with the applicable content substantially revised as discussed above and in
Appendix A.

* % % % %

The Bank Policy Institute and American Association of Bank Directors appreciate the opportunity to
comment on the proposal. If you have any questions, please contact the undersigned at
Gregg.Rozansky@BPl.com and dbaris@aabd.org.

Respectfully Submitted,
/s/ Gregg Rozansky

Gregg Rozansky

Senior Vice President

Senior Associate General Counsel
Bank Policy Institute

/s/ David Baris

David Baris
President
American Association of Bank Directors

are achieved to appropriately reflect the board’s oversight role and avoid overstating the board’s ability to
control outcomes; and (5) revise expectations and requirements that ascribe the same responsibilities to the
board and senior management such that they refer only to senior management in order to appropriately
reflect the board’s oversight role.
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Appendix A — Recommended Revisions to the Guidelines

If the Guidelines are not rescinded, the OCC should make the following changes to make them
more flexible and principles-based.

a. The OCC should allow banks to use their parent bank holding company’s enterprise-wide risk
governance framework in a wider range of circumstances.

The Guidelines impose unnecessary and counterproductive constraints on the ability of a bank and
its parent bank holding company to use an integrated, enterprise-wide risk management framework. In
particular, under the Guidelines, a bank may not use its parent bank holding company’s enterprise-wide
risk governance framework unless (1) the bank constitutes 95 percent or more of the parent’s average
total consolidated assets and has demonstrated through an annual documented assessment that its risk
profile and its parent company’s risk profile are substantially the same, or (2) the bank receives approval
from the OCC.*® This standard leads to unnecessary duplication of risk governance efforts between many
banks and their parent bank holding companies, including by unnecessarily duplicating functions,
personnel, and systems at the bank level. It also imposes an unwarranted annual burden on those banks
that do meet the 95 percent threshold and are required to conduct the annual demonstration.

To address this, the OCC should amend the Guidelines to permit, but not require, a bank to use its
parent bank holding company’s enterprise-wide risk management framework if the bank determines that
the framework as applied to the bank (1) is generally consistent with the Guidelines, including by
addressing bank-level risks, and (2) is appropriate for the bank’s complexity and risk profile. Once made,
this determination should remain effective unless and until there is a material change in the complexity or
risk profile of the bank or its parent bank holding company. This approach would allow a bank to
determine whether its parent company’s risk governance framework is appropriate for its business model
and apply it in cases where it is. This change would provide significant efficiency benefits and promote
coherence in risk governance across the entire banking organization.

b. The OCC should allow greater flexibility regarding the three lines of defense framework.

The Guidelines include detailed requirements regarding banks’ implementation of the three lines
of defense framework.3* These requirements are unduly stringent and prevent banks from adapting their
risk governance frameworks to their specific business models. Rather than maintaining these detailed
requirements, the OCC should establish high-level principles for a bank to satisfy, focused on incorporating
appropriate independence for control functions and avoiding safety and soundness concerns. In particular,
and as highlighted by the recommendations discussed in this section, the OCC’s principles should allow
banks broad discretion to determine the responsibilities of different parts of its organization in addressing
and managing risk, so long as the systems adopted are consistent with safety and soundness. The
Guidelines should affirmatively recognize that banks are permitted to use novel and institution-specific
approaches when implementing the three lines of defense framework and may even use an alternative

33 Guidelines, § 1.3-4.
34 See id. § 11.C.1-3; OCC Guidelines Establishing Heightened Standards for Certain Large Insured National

Banks, Insured Federal Savings Associations, and Insured Federal Branches; Integration of Regulations, 79
Fed. Reg. 54518, 54528-33 (Sept. 11, 2014) (hereinafter “Guidelines Preamble”).
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framework to the three lines of defense that incorporates appropriate independent checks to protect
safety and soundness.

i The OCC should ensure that examiners do not apply more stringent requirements on the
three lines of defense than specified by the Guidelines.

Examiners often demand more from banks’ implementation of the three lines of defense than is
required by the Guidelines. For example, examiners often expect banks to use risk management
techniques that they have observed at other firms, preventing banks from adopting innovative techniques
in their own risk governance frameworks. Examiners have also tended to conclude that any risk
management issue identified within the first line of defense necessarily represents a weakness in all three
lines of defense, even though each line’s role and scope is distinctly different. In addition, in some
members’ experience, examiners’ implementation of the Guidelines has created a de facto requirement
for banks to maintain six lines of defense (i.e., requiring a quality assurance function for each line), with
examination of each of these areas effectively representing a seventh line of defense. This approach to the
three lines of defense has resulted in the duplication of functions across the lines and a reduction in the
ability of banks to centralize functions to promote effective and efficient risk management. The OCC
should ensure that, going forward, examiners do not impose requirements beyond those written in the
Guidelines.

ii. The OCC should eliminate the Guidelines’ prescriptive reporting structure requirements.

The Guidelines include prescriptive reporting structure elements in the definitions for certain
terms. For example, “independent risk management” and “internal audit” are currently defined with
reference to reporting structure.>® In addition, the Guidelines require independent risk management to
follow a specific reporting structure in order to be deemed independent from the front line units.>® These
requirements leave inadequate flexibility for banks to structure their internal operations according to their
particular business and risk management needs.

The OCC should amend the Guidelines to provide greater flexibility on reporting lines and staffing.
It could do so by amending the definitions and other prescriptive reporting requirements to make clear
that a bank has discretion over how a particular unit is situated within the reporting lines of the bank’s risk
management organization, provided that the bank’s approach incorporates appropriate checks. For
example, internal audit should maintain independence from independent risk management and the front
line unit appropriate to allow it to objectively review risk management and controls. In addition, the
Guidelines should acknowledge that, in an effective risk governance structure, one unit may leverage the
work of another to a degree without implicating independence (where relevant).

35 Guidelines, § I.E.7-8. The definitions for “chief risk executive” and “chief audit executive” also reference

reporting structure. /d. § I.E.2-3.

36 ld. § LLE.7.
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iii. The OCC should clarify that the legal function does not need to be categorized within the
three lines of defense.

The Bank Policy Institute and the American Association of Bank Directors have long maintained
that the legal function is distinct from any of the lines of defense.?” It serves all areas of an organization,
including the lines of defense, as well as the board and senior management. Fundamentally, the law
applies to all areas of a banking organization, and maintenance of broad access to in-house counsel
strengthens an organization’s enterprise-wide risk governance. Acknowledgement that the legal function
operates independently of the three lines of defense categorization also appropriately recognizes and
supports the professional independence of lawyers. The OCC should therefore clarify that the legal
function is not considered a front line unit, but rather, serves as counsel to all three lines of defense and
the bank as a whole.®® However, this clarification should still leave flexibility for banking organizations to
house different functions within the legal department (i.e., in addition to the legal function) and to assign
lawyers to front line unit teams (e.g., deal lawyers may be assigned to banking and markets teams).

iv. The OCC should clarify that other organization-wide functions do not need to be
categorized into the lines of defense.

Under the Guidelines, organization-wide functions, such as human resources, finance, and
technology services, are required to be categorized into the lines of defense based on their organizational
units or sub-functions.®® This requirement is an example of the overly detailed and prescriptive nature of
the Guidelines. It fails to recognize the nature of the responsibilities carried out by many of these
organization-wide functions. Just as for the legal function, these firm-wide functions serve the entire
organization and often should not be categorized into any particular line of defense. The OCC should give
banks discretion to determine which organization-wide functions to place in the framework, if any.

V. The OCC should allow banks to define front line units in a manner that is limited to
revenue-generating units.

The Guidelines define “front line unit” as any organizational unit or function thereof that is
accountable for a specific set of risks and engages in activities designed to generate revenue or reduce
expenses for the parent company or bank, provides operational support, or provides technology services
to any organizational unit covered by the Guidelines.*® Under this definition, banks are required to treat
certain organizational units that do not generate revenue as front line units, which often leads to
unnecessary duplication of efforts and other inefficiencies. The OCC should amend the Guidelines to
enable banks to define front line units in a fashion that is limited to revenue-generating units if that
approach best corresponds to their business model and risk management approach.

37 The legal function is an organizational unit or function thereof within a bank that provides legal services to

the bank. See Guidelines Preamble, at 54525.
38 The Guidelines currently provide that the “[f]ront line unit does not ordinarily include an organizational unit
or function thereof within a [] bank that provides legal services to the [] bank.” Guidelines, § I.E.6(b)

(emphasis added).
39 Seeid. § I.E.6-8.
40 Id. § I.E.6.
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Vi. The OCC should eliminate rigid expectations about the separation of independent risk
management from front line units.

In the preamble to the final rule adopting the Guidelines, the OCC noted that the agency expects
“independent risk management to coordinate and to actively engage with front line units.”*! The
preamble also disclaimed the view that the relationship between the front line units and independent risk
management should be “uncooperative or adversarial.”*? However, in our members’ experience,
examiners at times expect independent risk management to take on an adversarial role in its dealings with
front line units.

Independent risk management is sometimes held to a supervisory expectation that it will make
assessments and reach conclusions without considering input from front line units. For example,
examiners often are critical of front line unit testing that is overseen by independent risk management.
These expectations mean that independent risk management must duplicate the testing conducted by the
front line unit. At the same time, examiners place excessive emphasis on evidence of independent risk
management’s challenge of front line units. For example, even in situations where there are no identified
issues with a front line testing process, examiners often require independent risk management groups to
engage in unnecessary, extensive testing on specific details of the process. Independent risk management
is also sometimes criticized for not foreseeing a nonmaterial recommendation by an examiner or for failing
to provide feedback to the front line unit, even if an examiner has not identified any problem with a front
line unit.

These expectations are both inconsistent with the OCC’s express commentary on the Guidelines at
the time they were adopted and fundamentally counterproductive to the goal of promoting strong risk
management. lsolating independent risk management and overemphasizing the challenge function limits
the influence of risk professionals in the second line of defense and provides the front line units an avenue
to discount their recommendations or proposals. Such a limited conception of independent risk
management’s role may also make it more difficult to attract and retain qualified staff in the second line of
defense.

The OCC should amend the Guidelines to recognize that effective risk management requires active
engagement and collaboration by the independent risk management unit with the relevant business units.
In particular, the Guidelines should acknowledge that independent risk management does not jeopardize
its independence or act contrary to the Guidelines when it makes recommendations to a front line unit
regarding how it can or should identify, manage, or report a risk.

4 Guidelines Preamble, at 54526.

a2 Id.
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vii. The OCC should make several revisions to the requirements regarding internal audit.*?

1. The Guidelines should be less prescriptive regarding the contents of the
inventory maintained by internal audit.

The Guidelines require internal audit to “maintain a complete and current inventory of all of the
bank’s material processes, product lines, services, and functions.”** While we support the principle that
the risk management framework needs effective checks, this requirement is overly broad and exceeds
what is necessary to align with a risk-based audit approach, which would focus on items related to material
risks. Moreover, it is not the proper role for internal audit to maintain a mandatory inventory of the bank’s
products and services. The OCC should revise this requirement to remove the words “complete” and “all,”
and the clause “product lines, services.”

In addition, the Guidelines should more generally be less prescriptive in terms of determining
which function will maintain the inventory, as opposed to prescribing that audit maintain it. For example,
either internal audit or independent risk management could maintain the inventory, based on the bank’s
particular circumstances and needs.*

2. The OCC should remove requirements for internal audit to report
recommendations to the audit committee.

The Guidelines require internal audit to “[r]eport in writing, conclusions and material issues and
recommendations from audit work carried out under the audit plan” to the board’s audit committee.*®
While it is appropriate for internal audit to report conclusions and material issues to the audit committee,
it is not necessary for internal audit to report recommendations, as those are sufficiently covered through
engagement with management.*’” The OCC should therefore eliminate the requirement that internal audit
report recommendations to the audit committee.

43 We agree that, consistent with the principles outlined in Appendix A to Part 30, internal audit should
continue to operate independently from management and the lines of business and to objectively monitor
and review management actions, risk management, and internal controls. See 12 C.F.R. pt. 30 app. A § II.B.

a4 Guidelines, § 11.C.3(a).

45 Many banking organizations maintain what might be better described as an “audit universe,” as opposed to
an “audit inventory.” An audit universe includes activities and processes that should be audit’s
responsibility. It is not generally equivalent to an inventory of the bank’s businesses, products, services, and
functions, though such an inventory may be used as a mechanism to help identify the “audit universe.”

46 Guidelines, § 11.C.3(c).
47 See Inst. of Internal Auditors, Global Internal Audit Standards 109-10 (Jan. 9, 2024),

https://www.theiia.org/globalassets/site/standards/editable-
versions/globalinternalauditstandards_2024january9_editable.pdf.
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3. The OCC should clarify the importance of internal audit’s advisory role.

The Guidelines focus on internal audit’s role as an assurance function and deemphasize its role as
an advisor to the bank.*® However, internal audit has important responsibilities in both capacities. In
particular, internal audit’s perspective on a bank’s operations makes it invaluable as an advisor, particularly
in helping to guide the implementation of strategic initiatives. A balanced approach between assurance
and advisory activities ensures internal audit can provide objective evaluation of the adequacy and
effectiveness of a bank’s governance and risk management, while also allowing a bank to leverage internal
audit’s perspective to support the firm in other ways. The OCC should therefore amend the Guidelines so
that the listed roles and responsibilities of internal audit include recognition of its advisory role.

viii. The OCC should eliminate examiner expectations for independent risk management to
maintain an inventory of relevant laws and regulations.

Although not found in the text of the Guidelines, examiners have developed an expectation that
banks’ independent risk management maintain an inventory of all laws and regulations that apply to the
bank. Examiners often require detailed mappings of laws and regulations, including those that pertain to
other regulators. These expectations build on the OCC’s guidance on compliance risk management, but go
beyond the expectations laid out in the guidance.*® These expectations also ignore that bank management
has discretion over the manner in which it evaluates and tracks compliance with legal obligations. The OCC
should therefore eliminate this expectation by expressly providing that such a compliance inventory is not
required and should not be expected by examiners. If the OCC chooses to adopt some element of this
expectation as a requirement, then risk-based prioritization should be permitted so that the inventory is
required to cover only core banking regulations, such as those that focus on preventing consumer harm,
rather than cover all laws and regulations that may apply to the bank, such as local zoning laws,
irrespective of ultimate materiality. Moreover, the OCC should not prescribe which line of defense must
maintain the inventory.

c. The OCC should allow banks more discretion in implementing their risk governance frameworks,
in addition to the proposed changes to the three lines of defense requirements.

i The OCC should clarify how examiners should review banks’ implementation of their risk
governance frameworks.

As noted above, our members have found that examiners often expect banks to use techniques
that they have observed at other firms, preventing banks from adapting their risk governance framework to
their specific business models. The OCC should explicitly acknowledge that banks are permitted to employ
innovative techniques to satisfy the elements of their management framework and are not limited to
techniques that examiners have seen through horizontal comparison. At the same time, the OCC should
make clear that banks should not be expected to adopt perceived industry best practices when they have
effective processes in place that meet their organizations’ risk management needs.

48 See Guidelines, § 11.C.3.

49 See, e.g., Bank Supervision Handbook, at 83 (discussing expectations regarding management’s awareness of

laws and regulations).
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iii. The OCC should require approval of the risk governance framework and risk appetite
framework only when there is a material change.

The Guidelines require review and approval of the risk governance framework and risk appetite
statement by the board or its risk committee on at least an annual basis.>® This annual cadence is
unnecessary when there is no material change in a bank’s risk profile. The OCC should amend the
Guidelines to require updates and renewed board or committee approval of the risk governance
framework and risk appetite statement only when there is a material change in a bank’s risk profile. This
change would reduce unnecessary burden and avoid imposing inappropriate requirements on banks.

iiii. The OCC should streamline the requirements for the risk appetite statement to provide
greater flexibility on how it is communicated and its content.

The Guidelines require a bank to communicate the bank’s risk appetite statement throughout the
bank “in a manner that causes all employees to align their risk-taking decisions with applicable aspects of
the risk appetite statement.”>! Although such communications can help promote decision-making that is
aligned with the bank’s risk appetite statement, including by reminding employees of the consequences of
failure to follow internal policies and procedures, they cannot “cause” all employees to do so. Moreover,
the risk appetite statement is at a high level; for many employees, it would be more effective to provide
guidance more tailored to the employee’s specific role. Accordingly, the OCC should strike the quoted
language from the Guidelines and defer to banks on how best to communicate internally on risk appetite.

In addition, the Guidelines specify that the risk appetite statement should be a “comprehensive
written statement” and include several specific requirements as to its content and the actions expected of
management and the board.>? In general, the requirements for the risk appetite statement are overly
prescriptive, fail to focus directors’ attention based on materiality of risk, and require achievement of
outcomes that may prove outside of a bank’s control. Moreover, for banks that have a holding company,
risk appetite issues are well-covered by Federal Reserve guidance.>® The OCC should therefore streamline
these requirements. It could do so by amending the Guidelines to require a “risk-based,” rather than
“comprehensive,” risk appetite statement. It could also eliminate the mandate for management and
directors to “reduce” risk, replacing it with a directive to “proactively manage risk exposure.”

iv. The OCC should eliminate granular requirements on the content of the risk governance
framework, including concentration risk limits.

The Guidelines require that the risk governance framework include concentration risk limits and
front line unit risk limits.>* The Guidelines also include granular requirements related to risk appetite
review, monitoring, and communication processes; processes governing limit breaches; and concentration

50 Guidelines, § II.A, 11.G.1.
51 Id. § 11.G.2.
52 Id. § II.E.

53 See Board of Governors of the Federal Reserve, SR 19-3/CA 19-2, Large Financial Institution (LFI) Rating

System (Feb. 26, 2019), https://www.federalreserve.gov/supervisionreg/srletters/sr1903.htm.

54 Guidelines, § II.F.
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risk management.>® Moreover, examiners often conduct detailed examinations of banks’ concentration
risk limits and breaches and push banks to align to peer or generic practices, even though those practices
may not correspond to a bank’s specific needs.

Although the Bank Policy Institute and American Association of Bank Directors agree with the
importance of corporate and risk governance structures, such as an independent reporting mechanism,
and their contribution to promoting safety and soundness at banks, banks should have the flexibility to
determine the implementation details appropriate to them, including whether and when to set
concentration and risk limits and the processes around those limits. The present requirements set out by
the Guidelines on these issues are too granular and do not allow banks sufficient flexibility. The OCC
should therefore remove these requirements from the Guidelines.

V. The OCC should eliminate prescriptive requirements on the strategic plan.

The Guidelines include several prescriptive content and process requirements related to the
strategic plan. For example, the strategic plan must contain a “comprehensive assessment of risks” that
currently or could in the future have an impact on the bank.>® In addition, the chief executive officer is
required to develop the plan with input from front line units, independent risk management, and internal
audit.>” The board is required to approve the plan at least annually and the plan must cover at least a
three-year period.>®

These requirements prevent banks from flexibly adapting their practices around the strategic plan
to their particular circumstances and needs. The requirement for annual board review is unnecessary
when neither the strategic plan nor a bank’s risk profile has materially changed. Moreover, there is no
compelling reason that a board should not have the authority to determine how to structure its review of
the strategic plan, including by delegating to a committee. In addition, the requirement for the strategic
plan to contain a comprehensive assessment of risks is inconsistent with the very purpose of a strategic
plan. A strategic plan should focus on strategic business objectives and risks. It is not intended to be an
assessment of every risk that a bank faces or could face during the plan period, which may include
immaterial or non-strategic risks that do not affect whether the bank operates within the defined risk
appetite of the organization. The requirement for a comprehensive assessment of risks is also contrary to
the OCC's stated goal of ensuring that regulatory requirements on banks be risk-based.

The OCC should eliminate these prescriptive requirements and re-focus this element of the
Guidelines on clarifying the goals of the strategic plan, without prescriptively mandating specific forms,
frequency, or processes for its development or approval.>® The board should be required to approve the
strategic plan only when there has been a material change in the bank’s strategy or risk profile, and should
be permitted to delegate its review to a committee. The requirement that the strategic plan include a

5 Id. § 11.G-1.

56 Id. §11.D.1.

57 Id. § I1.D.

58 Id.

59 For example, the Guidelines should be revised to require a bank to articulate a “strategic vision” focused on

the future instead of a “mission statement” which is more focused on the present. /d. § 11.D.2.
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“comprehensive assessment of risks” should be eliminated, due to its inconsistency with the objectives of a
strategic plan. Moreover, if the OCC determines to retain a requirement that the strategic plan include a
risk assessment, then banks should be allowed to leverage existing risk assessments, such as those
associated with stress testing and enterprise risk assessments, in satisfying this requirement.

vi. The OCC should remove talent management requirements or make them more flexible.

The Guidelines include several provisions related to talent management processes.®® These
provisions include specific requirements related to staffing and performance management for various
business units. In particular, the Guidelines currently require a bank’s board of directors or an appropriate
committee to review and approve a written talent management program that provides for development,
recruitment, and succession planning for the chief executive officer, chief audit executive, and chief risk
executive(s) to ensure that these executives have the ability to identify, measure, monitor, and control
relevant risks.®? In our members’ experience, banks are also frequently asked by examiners for detailed
information on their training, attrition, and development programs.

The Guidelines’ requirements regarding talent management are overly prescriptive and
unnecessary. As noted above, a bank’s directors must abide by the duties of care and loyalty. Consistent
with these duties, the board will want to ensure that their institution has the right talent in the right roles
and consider succession planning for leadership, as they deem necessary. A board should have discretion
in the manner in which they address talent management, in accordance with their fiduciary duties.

If the OCC retains talent management-related requirements in the Guidelines, the OCC should
clarify the appropriate, narrow scope of a board’s talent management review. As noted above, examiner
attention should be centered on material financial risks. Examination of talent management concerns
should be approached through that lens and not, for instance, be focused on detailed design issues and
day-to-day administration of the broader talent management program. The OCC should direct its
examiners to narrow their requests for information on talent management accordingly. Moreover, the
OCC should not require board review and approval for succession plans. Banks and their boards should be
able to determine whether review of succession plans is necessary for their oversight of management. The
OCC should therefore eliminate the requirement for a bank’s board of directors to review the bank’s
succession plans.

vii. The OCC should amend the Guidelines to eliminate unnecessary and duplicative
compensation standards.

The Guidelines contain requirements on compensation and performance management, including a
prohibition on incentive-based payment that encourages inappropriate risks.®? The Interagency Guidelines
Establishing Standards for Safety and Soundness in Appendix A to Part 30 already prohibit all insured
depository institutions from paying compensation that could lead to a material financial loss.®®* Moreover,

60 See id. § I1.C.1(f) (front line units), I.C.2(h) (independent risk management), 11.C.3(h) (internal audit), II.L
(overall talent management program).

61 Id. §1l.L.
62 Id. § 11.M.4.
63 12 C.F.R. pt. 30, app. A § lII.B.
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the Interagency Guidance on Sound Incentive Compensation Policies already provides that insured
depository institutions should not have incentive-based compensation arrangements that encourage
imprudent risks.®* The requirements presently contained in the Guidelines are therefore duplicative and
unnecessary and the OCC should eliminate them.

viii. The OCC should eliminate granular documentation requirements.

The Guidelines refer to policies, procedures, and processes, and examiners request documentation
for each of these items.® Prescribing granular documentation requirements is excessively intrusive on
banks’ internal process. Banks should be permitted to determine how to operationalize requirements to
achieve required outcomes, including by determining the appropriate level of documentation. The OCC
should therefore amend the Guidelines to eliminate granular documentation requirements and should
simply require banks to maintain appropriate internal documentation of their programs.

d. The OCC should allow banks’ boards greater flexibility in carrying out their responsibilities.

The Guidelines contain highly prescriptive requirements related to the role and responsibilities of a
bank’s board of directors. The OCC should revise these requirements to allow boards flexibility to
determine how best to carry out their responsibilities in light of the individual circumstances of their
institution.®®

i The OCC should eliminate the requirement for the board to conduct an annual self-
assessment.

The Guidelines require a bank’s board of directors to conduct an annual self-assessment that
specifically includes an evaluation of its effectiveness in meeting the Guidelines’ standards for the board.®’
Properly viewed, self-assessments are a practice adopted in order to improve the board’s own functioning
and to foster candid feedback. They are neither a compliance tool, nor a tool for supervisory evaluation of
board effectiveness. Our members have found that examiners tend to refer to the board’s self-assessment
to evaluate compliance with the Guidelines and board effectiveness. This form of supervisory focus
reduces the usefulness of the board’s self-assessment as a self-improvement tool, because anticipated
supervisory scrutiny has the potential to chill candid feedback. Mandating this exercise thus offers little

64 Guidance on Sound Incentive Compensation Policies, 75 Fed. Reg. 36395 (June 25, 2010).
65 See, e.g., Guidelines, § 11.J.
66 U.S. banking regulators “have increasingly acknowledged the need for the board to return to a focus on core

oversight functions and top-tier strategies (i.e., to move away from devoting substantial time and effort to
fulfilling granular supervisory expectations and requirements . . .).” Guiding Principles, at 4. Directors are
guided by their fiduciary duties in “consideration of issues relating to strategy and emerging risks,
technological transformation, cybersecurity, management of general operational risks, regulatory
compliance and the safety and soundness of the banking organization.” Id. at 5. These duties provide a
safeguard for bank safety and soundness beyond prescriptive regulatory requirements. See id. (“[T]he
governance structure of a holding company organization should reflect the critical responsibility of the board
of directors of the subsidiary bank to protect the safety and soundness of the bank.”).

67 Guidelines, § IlIl.F. These standards include the requirement to oversee the bank’s risk governance

framework, provide active oversight of management, exercise independent judgment, include independent
directors, and provide ongoing training to directors. /d. & IIl.
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practical value for bank boards in terms of enhanced effectiveness and introduces procedural overhead
without commensurate return.

iii. The OCC should eliminate the requirement for the board to establish a formal training
program.

The Guidelines require a bank’s board to establish and adhere to a formal training program for all
directors, which must include training on certain specified topics.®® However, a uniform formal training
program for all directors may not be the best fit for the needs of each bank. Certain directors may have a
need for trainings on specific topics not necessary for other directors, and informal trainings may be more
appropriate given the profile of the bank and its board. Moreover, in our members’ experience, the
Guidelines’ training requirements amount to a requirement to separately document training that would
otherwise occur naturally as part of the board’s agenda-setting process. Prescribing the use of a formal
training program for all directors is thus inappropriate and unnecessary. Eliminating the prescriptive
requirement for a formal training program would allow banks and their boards greater flexibility in
determining how best to prepare their boards to exercise their responsibilities.

jii. The OCC should eliminate the requirement for at least two members of the board to be
independent directors.

The Guidelines require at least two members of a bank’s board of directors to be independent
directors.®® This is just another example of an approach that might be appropriate for many banks, but is
unnecessarily prescriptive. For example, the requirement for two independent directors may not be
appropriate for a bank with a smaller board. The OCC should therefore remove this requirement.

iv. The OCC should not mandate that the independent directors designate a lead director
among themselves but should consider suggesting it as a practice that may be
appropriate to a bank’s particular circumstances.

The Guidelines do not require a bank’s board to have a lead independent director.”® However, the
NPR asked for feedback about whether the Guidelines should require that the independent directors
designate a lead independent director if the chairperson of a bank’s board is a non-independent director.”
The Bank Policy Institute generally endorses this practice as a model for most banks.”?> However, it may
not be appropriate for every institution. In addition, the Bank Policy Institute and the American
Association Bank Directors believe the Guidelines should remain high-level and that the OCC should avoid
making them more prescriptive. The OCC should therefore not take the step of requiring this model to be
adopted.

1

68 Id. § lIL.E.

69 Id. § 11.D.

n See id.

7 NPR, at 61089.

72 Guiding Principles, at 9.
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V. The OCC should acknowledge that the board may rely on risk assessments and reports
prepared by front line units.

Currently, the Guidelines acknowledge that a bank’s board may rely on risk assessments and
reports prepared by independent risk management and internal audit.”®> However, the Guidelines are
silent on whether the board may rely on risk assessments and reports prepared by front line units. Front
line units are responsible in the first instance for understanding and managing risk within their business
units. Allowing the board to rely on front line units’ risk assessments and reports is therefore important to
promoting front-to-back ownership of risk. Moreover, under corporate law and related fiduciary duty
standards, directors may rely on management and advisors in any line of defense as long as their reliance is
reasonable and in good faith. The OCC should therefore revise the Guidelines to clarify that a bank’s board
may rely on risk assessments and reports prepared by front line units, as well as independent risk
management and internal audit.

vi. The OCC should clarify that risk reporting may be directed to either the full board or the
risk committee and affirm management’s discretion on risk escalation.

The Guidelines require banks to have policies, procedures, and processes that provide for
“reporting of material risks, concentrations, and emerging risks in a timely manner to the board of
directors and the OCC.”’* However, as recognized in other parts of the Guidelines, risk reporting is
typically provided to a board’s risk committee.”> The OCC should revise this requirement to allow this
reporting to be made to the board or its risk committee, aligning with ordinary risk management practices
and the other sections of the Guidelines. In addition, in our members’ experience, examiners often fail to
recognize that whether there is a need for escalation in risk reporting is a discretionary judgment, based on
materiality. The OCC should clarify this point and also make clear that the word “material” in the quoted
language applies equally to “concentrations” and “emerging risks” as it does to “risks.”

vii. The OCC should remove ambiguous requirements relating to board challenge and
oversight.

The Guidelines include certain requirements for the board to conduct active and independent
oversight. In particular, the Guidelines refer to the board’s ability to “question, challenge, and when
necessary, oppose recommendations and decisions made by management,” and the duty of each member
of the board of directors to “exercise sound, independent judgment.”’® Our members have found that
these requirements are ambiguous and often misinterpreted. In particular, examiners have sought to
confirm that banks’ boards “challenge” management primarily based on meeting minutes, rather than
discussion with the board or other more holistic methods of examination. Examiners fail to recognize the
full range of methods in which a bank’s board (or any particular member thereof) may raise challenge to
management beyond the narrow and specific channel of expressing disagreement with management

73 Guidelines, § 111.B.
74 Id. §11.).2.
75 E.g., id. § 11.C.2(e)—(f) (requiring independent risk management to identify and communicate certain risks to

the board or its risk committee).

6 Id. & 11.B—C.
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proposals at board meetings.”” Moreover, examiners occasionally fail to appreciate that board
engagement does not require disagreement. In addition to failing to accurately measure the board’s
independent judgment, this approach risks making board minutes more detailed than otherwise required,
creating additional legal risks and administrative burden for the bank. The OCC should therefore revise the
Guidelines to remove these ambiguous and problematic requirements.

viii. The OCC should eliminate requirements for a bank or its board to “ensure” specific
outcomes.

The preamble to the Guidelines states that a bank’s board of directors “demonstrates support for
[independent risk management and internal audit] by ensuring that they have the resources needed to
carry out their responsibilities.””® This statement is inconsistent with the board’s role, which is limited to
oversight rather than ensuring particular outcomes. The OCC should clarify that the board is not expected
to “ensure” specific outcomes, but rather to oversee independent risk management and internal audit in a
manner that allows the board to assess the adequacy of their operations.

Similarly, the Guidelines also include several requirements for a bank or its management to
“ensure” a specific outcome.”® These requirements fail to distinguish between outcomes a bank and its
management are able to control and those for which a bank and its management can prepare, but which
ultimately fall outside of their control. A bank and its management cannot guarantee a particular
outcome. The OCC should therefore revise these provisions to remove the word “ensure” and instead call
upon banks and their management to “promote” or “encourage” the desired outcomes or implement
policies and procedures “reasonably designed” to achieve these outcomes.

ix. The OCC should allow the board to delegate appointment of the chief risk executive(s) to
management without approval at the board level.

The Guidelines provide that either the board or a committee thereof must appoint or approve the
appointment of the chief risk executive(s).®’ Board involvement, even at the committee level, in the
appointment of the chief risk executive(s) is unnecessary, given the board’s role in appointing the chief
executive officer and appointing or approving the chief audit officer.8! The Guidelines should defer to the

7 Guiding Principles, at 12 (“[C]hallenge . . . should consist primarily of informed and probing questions of

management, at or outside of board meetings, rather than a formal record of disagreements with
management or rejections of management recommendations.”). See The Role of the Board of Directors, at
14-15 (describing methods of board engagement with management, including asking probing questions,
understanding the rationale and alternatives for management initiatives, and providing feedback on senior
management’s performance).

78 Guidelines Preamble, at 54532.
7 E.g., Guidelines, § 11.C.2(d) (independent risk management is required to establish and adhere to procedures
and processes “to ensure compliance with [its] policies”), II.C.3 (“internal audit should ensure that the []
bank’s risk governance framework complies” with the Guidelines), II.M.1 (a bank should establish and adhere
to compensation and performance management programs that “ensure” that various groups “implement
and adhere to an effective risk governance framework”).

8 Id. & 1I.L.1.

81 See Guiding Principles, at 31 (observing that a core function of the board is to oversee the chief executive

officers and other senior executives, including being familiar and satisfied with the executives appointed, but
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board’s decision on whether to delegate the appointment of the chief risk executive(s) to a committee or
to management, without a requirement for approval at the board level.

e. Sister banks of banks subject to the Guidelines should not also be subject to the Guidelines
unless they independently meet the threshold for applicability.

The Guidelines currently apply not just to banks that surpass the asset threshold, but also to any
bank, regardless of asset size, that is a subsidiary of a parent company that controls at least one bank that
is subject to the Guidelines.®? These “sister banks” do not independently meet the asset threshold that the
OCC has determined, but are still subject to the Guidelines’ burdensome requirements. The OCC should
revise the Guidelines so that they do not apply to the sister bank of a bank subject to the Guidelines, unless
such sister bank independently qualifies for coverage.

noting that the board should have the ability to decide which executives other than the chief executive
officer are appointed or approved at the board level).

82 Guidelines, § I.A.
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