CONSUMER
BANKERS
ASSOCIATION

bpi csa

BANK POLICY INSTITUTE

January 29, 2026
Via Electronic Submission

Chief Counsel’s Office

Attention: Comment Processing

Office of the Comptroller of the Currency
400 7th Street SW, Suite 2E-218
Washington, DC 20219

Re: Real Estate Lending Escrow Accounts (OCC Docket ID OCC-2025-0736) and
Preemption Determination. State Interest-on-Escrow Laws (OCC Docket ID OCC-2025-

0735)

Ladies and Gentlemen:

The Bank Policy Institute! and the Consumer Bankers Association? appreciate the
opportunity to provide feedback on the Office of the Comptroller of the Currency’s concurrent

! The Bank Policy Institute (“BPI”) is a nonpartisan public policy, research, and advocacy

group that represents universal banks, regional banks, and the major foreign banks doing business
in the United States. Collectively, they employ nearly two million Americans, hold approximately
69% of all loans, are responsible for originating more than half of the nation’s small business loans,
and are an engine for financial innovation and economic growth. BPI regularly produces academic
research and policy analysis, comments on proposed regulations, and files amicus briefs in cases
raising significant issues under the National Bank Act (“NBA”), underscoring its institutional
expertise on questions of federal preemption.

2 The Consumer Bankers Association (“CBA”) is a member-driven trade association, and

the only national financial trade group focused exclusively on retail banking—banking services
geared toward consumers and small businesses. As the recognized voice on retail banking issues,
CBA provides leadership, education, research, and federal representation for its members. CBA
members operate in all 50 states. They include the nation’s largest bank holding companies as
well as regional and super-community banks. Eighty-three percent of CBA’s members are
financial institutions holding more than $10 billion in assets.
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proposed rules on the Real Estate Lending Escrow Accounts and Preemption Determination: State
Interest-on-Escrow Laws.>

L Executive Summary

BPI and CBA strongly support the OCC’s concurrent proposed rules on the Real Estate
Lending Escrow Accounts and Preemption Determination: State Interest-on-Escrow Laws.* The
first proposal would clarify and codify that decisions about whether, and how much, interest or
other compensation to pay on escrow accounts are part of a national bank’s powers.’ The second
proposes a preemption determination that federal law preempts state laws restricting the discretion
of OCC-regulated banks to “decide whether and to what extent to (1) pay interest or other
compensation on funds placed in real estate escrow accounts; or (2) assess fees in connection with
such accounts.”®

The proposals appropriately reaffirm that decisions regarding the structure, administration,
and pricing of mortgage escrow accounts, including whether and to what extent to pay interest, are
core components of national banks’ real estate lending powers under the NBA. Although existing
Supreme Court precedent already supports preemption of state laws that dictate escrow pricing
terms, recent litigation has produced inconsistent outcomes and uncertainty that undermine
national uniformity. That inconsistency could lead future courts to uphold state laws that impose
other price controls. By clarifying the application of settled preemption principles, the OCC’s
proposals will reduce unnecessary litigation and preserve national banks’ ability to manage risk
and price mortgage products effectively. This clarity benefits consumers by preventing state
interest-on-escrow laws from reducing mortgage approval rates. Regulatory clarity in this area is
particularly critical given the broader risk to the national banking system: if courts were to extend
reasoning that upholds state interest-on-escrow mandates to other pricing decisions—such as
interest paid on checking and savings accounts, ATM fees, or overdraft charges—national banks’
ability to function as national institutions under uniform federal standards would be fundamentally
undermined.

We also urge the OCC to ensure that the final rule addresses not only express interest-on-
escrow mandates but also state laws that impose similar constraints on escrow account
administration to prevent circumvention of federal standards and to promote consistent regulation
nationwide.

3 Real Estate Lending Escrow Accounts, 90 Fed. Reg. 61,099 (proposed Dec. 30, 2025) (to
be codified at 12 C.F.R. pts. 34 & 160); Preemption Determination: State Interest-on-Escrow Laws,
90 Fed. Reg. 61,093 (proposed Dec. 30, 2025) (to be codified at 12 C.F.R. pt. 34).

4 Id.

3 Real Estate Lending Escrow Accounts, 90 Fed. Reg. 61,099, 61,099 (proposed Dec. 30,
2025) (to be codified at 12 C.F.R. pts. 34 & 160).

6 Preemption Determination: State Interest-on-Escrow Laws, 90 Fed. Reg. 61,093, 61,093

(proposed Dec. 30, 2025) (to be codified at 12 C.F.R. pt. 34).
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IL. Background

Under the NBA, as reaffirmed in Barnett Bank and Cantero,’ state laws that prevent or
significantly interfere with national banks’ exercise of their national bank powers are preempted.®
State mandatory interest-on-escrow laws fall squarely within the zone of state laws subject to
preemption because they dictate pricing terms for a core component of mortgage lending—a
conclusion that follows directly from existing Supreme Court precedent. Nonetheless, post-
Cantero litigation has produced inconsistent results and judicial disagreement, including divided
appellate decisions and pending en banc proceedings, demonstrating some continued uncertainty.’

In that context, although existing law already supports preemption of these state statutes,
the OCC’s proposals are welcome to eliminate that remaining confusion. They will provide clarity,
reduce wasteful litigation, promote uniform application of federal law in a systemically important
area of banking, as well as, more generally, aid in establishing an appropriate framework for
analyzing NBA preemption in relation to state laws. In addition, the OCC’s proposed rules will
provide clarity on the administration of mortgage escrow accounts that will benefit consumers:
mortgage escrow accounts help break up large lump-sum payments into smaller periodic payments
that are easier to budget for, provide predictability to borrowers, and ensure that tax and insurance
bills are paid as they come due. Recent research, discussed below, shows that state mortgage
escrow laws may make it less likely that mortgage applications result in approved loans. For these
reasons, we strongly support the OCC finalizing the proposed rules without delay.

III.  Analysis

The analysis below addresses the two proposed rules together because the authority to
establish and administer escrow accounts, and the preemptive effect of that authority under the
NBA, are analytically intertwined.

7 Barnett Bank of Marion Cnty. v. Nelson, 517 U.S. 25 (1996); Cantero v. Bank of Am., N.A.,
602 U.S. 205 (2024).

8 The analysis in this letter focuses on national bank powers and preemption of state interest-

on-escrow laws by the NBA. As the OCC noted in its preemption determination proposal, “the
Home Owners’ Loan Act of 1933 (‘HOLA) directs courts to apply ‘the laws and legal standards
applicable to national banks’ in determining whether federal law preempts state regulation of
Federal savings association. 12 U.S.C. 1465(a). As such, [the analysis in this letter] is equally
applicable to Federal savings associations and preemption by the HOLA.” Preemption
Determination: State Interest-on-Escrow Laws, 90 Fed. Reg. 61,093, 61,094 n.9 (proposed Dec.
30, 2025) (to be codified at 12 C.F.R. pt. 34).

? See, e.g., Kivett v. Flagstar Bank, FSB, 154 F.4th 640 (9th Cir. 2025) (split 2-1 decision
reflecting the divergent approaches judges have undertaken when trying to apply Cantero to the
question of preemption of interest-on-escrow laws). There is a pending petition for rehearing en
banc. See Pet. for Reh’g En Banc, ECF No. 109 (Nov. 17, 2025), Kivett v. Flagstar Bank, FSB,
No. 21-15667 (9th Cir.). To further illustrate the analytical confusion post-Cantero, see Conti v.
Citizens Bank, N.A., 157 F.4th 10 (1st Cir. 2025) (reflecting a different approach, post-Cantero,
compared to that taken in Kivetf). Finally, Cantero is pending before the Second Circuit on
remand.
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A. Mortgage Escrow Accounts Are an Indispensable Feature of Residential
Mortgage Lending.

Mortgage escrow accounts are a longstanding and widely used feature of residential
mortgage lending in the United States. These accounts emerged during the Great Depression in
response to widespread foreclosures caused by unpaid property taxes.'® Escrow accounts allow
borrowers to spread large tax and insurance obligations over time, improving household budgeting,
while also ensuring timely payment of taxes and insurance premiums that protect loan collateral
(i.e., the home) against tax liens and uninsured losses.!! By reducing credit risk, escrow accounts
enable lenders to offer mortgage credit at lower interest rates and to borrowers with weaker credit
profiles, expanding access to homeownership.

Consequently, mortgage escrow accounts are now used in approximately 79% of U.S.
residential mortgage originations, representing nearly six million mortgage loans in a single year.'?
In fact, several federal agencies that purchase or insure home mortgages now require the use of
escrow accounts.'?

Because escrow accounts are present in the vast majority of residential mortgages, state
laws dictating escrow terms necessarily affect the structure and pricing of a substantial portion of
the national mortgage market. Escrow accounts are not ancillary features of mortgage lending;
they are a fundamental mechanism through which lenders manage credit risk and protect loan
collateral. As a result, decisions about whether to establish escrow accounts, the terms of those
accounts, and how those accounts are administered are a core feature of residential mortgage
lending.

Establishing and maintaining mortgage escrow accounts and setting the terms of those
accounts therefore fall squarely within national banks’ real estate lending powers. Real estate
lending has been central to national banks’ businesses for more than a century, and Congress
recognized that role in the NBA, see 12 U.S.C. §§ 371(a), 24, which “expressly supplies national
banks with the power to ‘make, arrange, purchase or sell loans or extensions of credit secured by
liens on interests in real estate’—in other words, to administer home mortgage loans,” not to
mention “all such incidental powers as shall be necessary to carry on the business of banking.”!*

Consistent with that statutory framework, the OCC has long recognized that mortgage
escrow accounts are a core component of real estate lending or, in the agency’s words, “an integral

10 U.S. General Accounting Office, Study of the Feasibility of Escrow Accounts on

Residential Mortgages Becoming Interest Bearing 6 (1973) (“GAO Study™).

H Bruce E. Foote, Cong. Rsch. Serv., Mortgage Escrow Accounts: An Analysis of the Issues

3 (1998) (“CRS Report”); see also GAO Study, at 5.

12 FHFA & CFPB, A4 Profile of 2016 Mortgage Borrowers: Statistics from the National Survey
of Mortgage Originations 1,27, 30 (2018).

13 See 24 C.FR. § 200.84(b)(3) (loans insured by the Federal Housing Administration);
Fannie Mae, Selling Guide: Fannie Mae Single Family 224 (2023), http://tinyurl.com/4364w8hk;
Freddie Mac, Servicer Guide § 4201.15 (2025), https://tinyurl.com/wuxjms93.

14 Cantero, 602 U.S. at 210.



part of or a logical outgrowth of the lending function.”'> The OCC has also explained that “the
safety and soundness of banks depends in significant part on their ability to devise price structures
appropriate for their needs.”'® Our members strongly agree that decisions about whether to pay
interest on escrow balances, and at what rate, are not ministerial or incidental choices, but rather
risk management and pricing judgments that should be left to national banks.

B. State Interest-on-Escrow Mandates Prevent and Significantly Interfere with
National Banking Powers.

Against this backdrop, mandatory interest-on-escrow laws both prevent and significantly
interfere with the exercise of national banking powers.

1. State interest-on-escrow requirements prevent national banks from exercising their
federal authorities.

A threshold question to the preemption analysis should be whether a state law seeks to
regulate the pricing terms of a national bank’s products or services. Where it does, the law is
preempted because it prevents the full exercise of federally conferred banking powers—without
regard to the impact on national banks or magnitude of downstream effects. There is, in short, no
subject more central to a national bank’s products or services than pricing. Decisions about
whether to pay interest, and at what rate, are core components of how national banks design, price,
and manage their mortgage lending products. The power to set minimum rates, like the power to
tax, is the “power to control,” and the power to control is the “power to destroy.”!” Federal banking
law does not permit states to wield that power against national banks by dictating mandatory
pricing terms.

Consistent with that jurisprudence, a state law that removes a federally authorized option
for structuring a national bank product—such as the option not to pay interest on escrow
balances—prevents the exercise of the national banking power and is therefore preempted.

2. State interest-on-escrow requirements significantly interfere with national banks’
exercise of their federal authorities.

But even if that prevention analysis were not accepted, Supreme Court precedent leads to
the “common sense”'® conclusion that state interest-on-escrow laws “significantly interfere”!” with
a national bank’s exercise of its powers and are therefore preempted.

As the OCC recognizes in its proposal, state laws imposing mandatory interest-on-escrow
accounts closely resemble the state laws the Supreme Court has found to be preempted under the
NBA in the past. In Barnett Bank, for example, federal law allowed (but did not mandate) national

15 See OCC, Conditional Approval No. 276, 1998 WL 363812, at *9 (May 8§, 1998).

16 See OCC, Interpretive Ruling Concerning National Bank Service Charges, 48 Fed. Reg.

54,319, 54,319 (Dec. 2, 1983).

17 McCulloch v. Maryland, 17 U.S. 316, 327, 431 (1819); see also Cantero Tr. at 14 (Justice
Kavanaugh stating that “[state interest-on-escrow laws are] almost putting a tax on the bank to sell
the product. . . .”).

18 Cantero, 602 U.S. at 220 n.3.
19 Id. at 220.



banks to sell insurance in small towns, while the state law at issue forbade national banks from
doing s0.2° In Fidelity Federal Savings & Loan Association v. de la Cuesta, the state law had
placed limitations on when a federal savings and loan association could exercise a due-on-sale
clause that federal law otherwise permitted.?! And in Franklin National Bank of Franklin Square
v. New York, the state law prohibited banks from using a single word—*“savings”—in their
advertising, notwithstanding federal authorization to receive savings deposits (and advertise that
fact).?? In all those cases, the Supreme Court found the state law preempted because it eliminated
a federally authorized option and thereby constrained national banks’ ability and flexibility to
exercise their powers as Congress intended.

A “nuanced comparative analysis,”*’ as mandated by Cantero, leads to the same conclusion

here. Mandatory interest-on-escrow laws regulate the terms on which national banks may offer
their federally authorized products by dictating a specific pricing outcome rather than leaving that
determination to the banks’ judgment. As Justice Kavanaugh, the author of the unanimous opinion
in Cantero, observed during the oral argument, “a law that interferes with the pricing of the product
almost by definition interfere[s] more with the operations of the bank than something that affects
advertising.”** He then said: “[T]ell someone you have to pay out large sums of money
collectively, rather than how you describe your product in your advertising, isn’t one more
significant interference than the other[?]"%°

For that reason, we agree with the OCC that compliance with the identified state interest-
on-escrow laws—all of which we believe are similar in substance in that they dictate national
banks’ pricing, regardless of whether the precise rates are different—"“deprive [national banks] of
the flexibility granted by federal law”?° and “interfere with national banks’ ability to efficiently
and effectively exercise their real estate and related escrow powers.”?” As explained, regulation
of pricing directly constrains a bank’s ability to manage risk and set the terms of its own products
and services—the very functions the NBA entrusts to national banks. Such pricing schemes are
akin to state efforts to dictate interest paid on checking and savings accounts, ATM fees, and
overdraft charges and are fundamentally different from generally applicable state contract,
property, and debt-collection laws that courts have allowed to apply to national banks,?® which

20 Barnett Bank, 517 U.S. 25 (1996).

2 Fid. Fed. Sav. & Loan Ass’n v. de la Cuesta, 458 U.S. 141 (1982).

22 Franklin Nat’l Bank of Franklin Square v. New York, 347 U.S. 373 (1953).
23 Cantero, 602 U.S. at 220.

24 Cantero Tr. at 13.

2 Id. at 37; see also id. at 14 (“[I]t’s almost putting a tax on the bank to sell the product, which

strikes me as a much more significant interference than simply saying you can’t use the word
‘savings’ in your advertising, which was the issue in Franklin.”).

26 Preemption Determination: State Interest-on-Escrow Laws, 90 Fed. Reg. 61,093, 61,097

(proposed Dec. 30, 2025) (to be codified at 12 C.F.R. pt. 34).
27 Id.

28 McClellan v. Chipman, 164 U.S. 347 (1896); Nat’l Bank v. Commonwealth, 76 U.S. 353
(1869).



explains why courts have, in an overwhelming majority of cases, found state laws regulating
banking fees and charges preempted.?’

Some litigants and courts have suggested that state interest-on-escrow mandates impose
only modest or incidental burdens on national banks. But as the Supreme Court made clear in
Cantero, the comparative analysis is based on common sense,’® and common sense dictates that
the discretionary ability to set prices for a product is so fundamental to a bank’s business that any
sort of interest rate mandate is preempted. Therefore, the precise rate of the interest, or the
attendant burden of compliance, is irrelevant.>' Interest-on-escrow mandates that impose material
pricing constraints should be preempted, regardless of whether compliance with such laws is
technically feasible.?

The practical effects reinforce that conclusion. National banks hold billions of dollars in
mortgage escrow balances in connection with residential lending nationwide. Indeed, BPI and
CBA members collectively originated more than $173 billion in mortgage loans in 2024—many
of which depend on mortgage escrow accounts to provide security for homeowners and lenders

29 See, e.g., Bank of Am. v. City & Cnty. of S.F., 309 F.3d 551 (9th Cir. 2002) (non-depositor
ATM fees); Baptista v. JPMorgan Chase Bank, N.A., 640 F.3d 1194 (11th Cir. 2011) (non-account
holder check-cashing fees); Corvallis Hosp., LLC v. Wilmington Trust, 2025 WL 2624512 (D. Or.
Sept. 11, 2025) (interest, fines, and fees on loans); Deming v. Merrill Lynch & Co., 528 F. App’x
775 (9th Cir. 2013) (loan administrative and compliance fees); Ill. Bankers Ass’'n v. Raoul, 760 F.
Supp. 3d 636 (N.D. Ill. 2024) (interchange fees on credit card transactions); Martinez v. Wells
Fargo Home Mortg., Inc., 598 F.3d 549 (9th Cir. 2010) (underwriting and tax service fees);
Metrobank v. Foster, 193 F. Supp. 2d 1156 (S.D. lowa 2002) (non-account holder ATM fees);
Monroe Retail, Inc. v. RBS Citizens, N.A., 589 F.3d 274 (6th Cir. 2009) (account service fees);
Montgomery v. Bank of Am. Corp., 515 F. Supp. 2d 1106 (C.D. Cal. 2007) (nonsufficient funds
and overdraft fees); NNDJ, Inc. v. Nat’l City Bank, 540 F. Supp. 2d 851 (E.D. Mich. 2008) (non-
account holder official check-cashing fees); Pereira v. Regions Bank, 918 F. Supp. 2d 1275 (M.D.
Fla. 2013), aff'd, 752 F.3d 1354 (11th Cir. 2014) (check-cashing and settlement fees); Powell v.
Huntington Nat’l Bank, 226 F. Supp. 3d 625 (S.D. W. Va. 2016) (payment ordering and late fees).

30 Cantero, 602 U.S. at 220 n.3.

31 Nevertheless, it is worth emphasizing that the characterization of state laws in this area as

modest does not withstand scrutiny. New York law requires banks to pay a minimum interest rate
of 2% “or a rate prescribed by the superintendent of financial services” on mortgage accounts.
N.Y. Gen. Oblig. Law § 5-601. This mandated 2% minimum is among the lowest fixed statutory
interest-on-escrow rates nationwide, see infra n.40, yet is higher than the average market rate paid
by FDIC-insured U.S. depository institutions, as of January 2026, on certificates of deposit of any
length. Indeed, the highest national deposit rate in the most recent January 2026 update was 1.61%,
for a 12-month certificate of deposit and only 1.34% for a 60-month certificate of deposit. Fed.
Deposit Ins. Corp., National Rates and Rate Caps — January 2026 (Jan. 2026),
https://www.fdic.gov/national-rates-and-rate-caps. This intrusion is even more troubling in New
York, where the statute vests the state with ongoing discretion to increase the required rate.

32 Cantero, 602 U.S. at 214 (“[A] non-discriminatory state banking law can be preempted

even if it is possible for the national bank to comply with both federal and state law.”); Franklin,
347 U.S. at 378.



alike. At that scale, mandatory interest requirements impose material aggregate costs that
necessarily affect mortgage pricing and credit availability across the nation.

3. Federal law leaves interest-on-escrow decision making to the business judgment of
national banks except in specified circumstances.

Congress has addressed escrow requirements only in limited and specific circumstances.
In particular, the amendment to the Truth in Lending Act (“TILA”) provides that, for certain
categories of mortgage loans, a creditor must pay interest on escrow accounts “[i]f prescribed by
applicable State or Federal law.”*® For national banks, however, the only law that is “applicable”
to the exercise of their real estate lending and escrow-related powers is federal law, including the
NBA and other federal statutes and regulations.>® Under that federal framework, national banks
retain flexibility to decide whether to pay interest on escrow balances and, if so, at what rate, as
part of their authority to price mortgage products and manage risk. State interest-on-escrow
mandates prevent national banks from exercising the full scope of discretion federal law confers
over escrow account terms, including the discretion to pay no interest at all.

The Ninth Circuit has mistakenly relied on the TILA amendment as evidence that Congress
did not intend for the NBA to preempt state interest-on-escrow laws.* Cantero made clear that
TILA is not relevant to the legal preemption analysis if TILA is not applicable to the mortgage
escrow accounts at issue.’® More fundamentally, Congress’s decision to address the payment of
interest on escrow accounts only in limited and specified circumstances—and only where required
by “applicable State or Federal law”*’—confirms that it did not intend to authorize states to impose
interest-on-escrow mandates across the broader mortgage market. At most, Section 1639d reflects
a narrow carve-out applicable only to covered loans; it does not support the extension of state-law
pricing mandates to other mortgage escrow accounts, nor does it displace the general rule under
federal banking law that leaves such pricing decisions to national bank discretion.

C. The OCC’s Proposed Rules Apply Longstanding Principles and Provide Needed
Clarity Amid Post-Cantero Uncertainty.

The OCC’s proposed rules apply settled law to the facts and provide valuable clarification.
As explained above, the OCC has long recognized that banks’ safety and soundness depend in

3B 15U.S.C. § 1639d(2)(3).

34 The applicable law that defines national banks’ mortgage lending powers is not limited to

the NBA. It also includes provisions of the Federal Reserve Act and the Home Owners Loan Act
of 1933. See Real Estate Lending Escrow Accounts, 90 Fed. Reg. 61,099, 61,100 (proposed Dec.
30, 2025) (to be codified at 12 C.F.R. pts. 34 & 160). These laws demonstrate congressional intent
to grant national banks wide discretion over their real estate lending powers, which includes the
ability to set the terms and conditions of mortgage escrow accounts. Real Estate Lending Escrow
Accounts, 90 Fed. Reg. 61,099, 61,101 (proposed Dec. 30, 2025) (to be codified at 12 C.F.R. pts.
34 & 160).

33 See, e.g., Lusnak v. Bank of Am., N.A., 883 F.3d 1185, 1196 (9th Cir. 2018); Kivett, 154
F.4th at 647.

36 Cantero, 602 U.S. at 211 n.1.
37 15 U.S.C. § 1639d(2)(3).



significant part on their ability to set pricing structures that reflect their individual business needs.>®
Consistent with that understanding, national banks have long exercised discretion over escrow
account terms, including decisions about whether to pay interest on escrow balances and at what
rate. For that reason, courts applying existing Supreme Court precedent should already be able to
conclude that state interest-on-escrow mandates are preempted as applied to national banks.

Nevertheless, post-Cantero litigation has produced divergent outcomes and ongoing
uncertainty, including divided appellate decisions and continued litigation activity.>® These
disparate results, coupled with varying state laws,** undermine the federal uniformity that is a
cornerstone of the NBA.*' If courts were to extend similar reasoning to enable state laws imposing
other price controls—such as interest paid on checking and savings accounts, ATM fees, overdraft
charges, or other state-imposed price controls—national banks’ ability to function as national
institutions would completely erode. That risk demonstrates the value of regulatory clarification
in an area of recurring and significant importance. Accordingly, we believe the proposed rules
appropriately clarify and reaffirm these longstanding principles and powers, providing additional
support for preemption.

Litigation uncertainty and fragmented regulation increase compliance costs, with
downstream effects on borrowers, including reduced credit availability and higher interest rates.*?

38 See OCC, Interpretive Ruling Concerning National Bank Service Charges, 48 Fed. Reg.

54,319, 54,319 (Dec. 2, 1983).

39 Compare Kivett, 154 F.4th at 649 (finding that California’s interest-on-escrow is not

preempted because “Lusnak is not clearly irreconcilable with Cantero™ and its conclusion thus
“controls this case”) with Conti, 157 F.4th at 24 (finding that Rhode Island’s interest-on-escrow
law is not preempted because it is not “out of step with the federal statutory scheme in the mold of
First National Bank of San Jose and Franklin”).

40 For example, in Connecticut, state law requires interest to be paid on escrow accounts at a

rate “not less than the deposit index.” Conn. Gen. Stat. Ann. § 49-2a. And in Vermont, state law
requires “the same conditions as the lender’s regular savings account, if offered, and otherwise at
a rate not less than the prevailing market rate of interest for regular savings accounts offered by
local financial institutions.” Vt. Stat. Ann. tit. 8, § 10404(b). Meanwhile, Minnesota has adopted
a fixed rate in a similar format, but at a higher level—3%. Minn. Stat. Ann. § 47.20; see also Wis.
Stat. § 138.051(5) (5.25% minimum rate); Or. Rev. Stat. § 86.245(2) (“at a rate not less than the
discount rate”).

H Watters v. Wachovia Bank, N.A., 550 U.S. 1 (2007); Office of the Comptroller of the
Currency, OCC Letter to Conference of State Bank Supervisors 2 (June 9, 2025),
https://www.occ.gov/news-issuances/newsreleases/2025/nr-occ-2025-52a.pdf (“Many federally
chartered banks conduct business in multiple states. They often depend on preemption to eliminate
conflicting state regulations and to gain the efficiencies attendant to having one consistent set of
rules. Preemption has supported the creation of nationwide financial products and services and
the growth of multi-state markets, benefiting consumers and businesses across the country and
strengthening the U.S. economy.”).

42 See Nathan B. Anderson & Jane K. Dokko, Fed. Rsrv. Bd., Liquidity Problems and Early
Payment Default Among Subprime Mortgages 2 (2010) (describing how “liquidity constraints”

9.



These effects disproportionately burden first-time homebuyers, lower-income borrowers, and
borrowers with higher credit risk, who benefit most from efficient escrow-based risk
management.** Drawing on the OCC’s institutional expertise, these proposed rules reaffirm
national banks’ longstanding authority to establish and administer escrow accounts and determine
their terms as part of real estate lending powers, an authority that national banks have relied on for
decades. This clarity benefits consumers by enabling national banks to operate under uniform
federal standards, avoiding these unnecessary costs and market distortions that state interest-on-
escrow mandates can create.

Further, the OCC’s proposed rule on real estate lending escrow accounts correctly explains
that, if faced with state laws imposing set minimum escrow amounts, national banks may
“reasonably decide, where practicable, to desist from using escrow accounts, implement fees,
otherwise increase borrower costs to offset losses, or reduce their overall mortgage lending due to
decreased profitability.”** BPI has conducted research examining the effects of state interest-on-
escrow laws on banks’ mortgage lending practices, using lowa’s 2022 repeal of its interest-on-
escrow requirement as the basis of its analysis. Notably, the research finds that following repeal,
banks originated approximately 3% more loans in Iowa compared to applications received in
comparison states.*> This increased application-to-origination percentage following repeal signals
that the mandate imposed costs on borrowers, including the transaction costs incurred when
applications are withdrawn or applicants seek financing elsewhere. This impact was most
pronounced for lower-income borrowers. Among lower-income consumers, the likelihood of
origination increased by approximately 4 percentage points.*®

These effects illustrate how fragmented state pricing mandates can distort mortgage pricing
and availability, reinforcing the critical need for uniform federal standards.*’

D. The OCC Should Extend its Proposed Rules to Include Additional Jurisdictions
and Expand the Scope to Similar State-Level Escrow Laws.

Finally, we respectfully note that the proposed preemption determination does not
expressly address the application of state and territorial interest-on-escrow requirements in all

among subprime mortgage borrowers, due in part to the absence of escrow accounts, “contributed
to the largest financial crisis since the Great Depression™).

43 GAO Study, at 5.

M Real Estate Lending Escrow Accounts, 90 Fed. Reg. 61,099, 61,103 (proposed Dec. 30,
2025) (to be codified at 12 C.F.R. pts. 34 & 160).

45 Laurence Bristow & Daniel Grodzicki, Does Mandating Interest Payments on Mortgage

Escrow Accounts Benefit Consumers? 2, 8—11 (Bank Policy Inst., Working Paper 2026).

46 Id. The research also found that, following lowa’s repeal, a typical lender significantly

reduced origination fees for new customers in Iowa relative to its new customers in comparison
states, passing through most of the cost back to consumers. Id. at 2. This, too, was most
pronounced for lower-income borrowers. The results imply a pass-through of more than 100
percent for the lowest income quartile of new borrowers. Id. at 10—11.

47 1d.
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jurisdictions where national banks operate. For example, Guam has similar requirements.*®
Because national banks operate on a nationwide basis, including in U.S. territories, clarifying the
applicability of the final rule to such jurisdictions would further promote the uniformity the NBA
is intended to ensure.

More broadly, we urge the OCC to expand the scope of the final rule to address not just
laws that expressly mandate the payment of interest on escrow balances, but also state laws that
impose similar constraints on escrow account administration. Some states, like California, impose
requirements that restrict how escrow accounts may be structured or administered, even if they do
not take the form of an explicit interest-on-escrow mandate.* For example, California also
mandates payment of interest of at least 2% on hazard insurance proceeds held in a loss draft
accounting for property rebuilding or repair.>® Like interest-on-escrow mandates, laws that limit
required escrow balances or otherwise constrain escrow administration directly affect the terms
and structure of mortgage escrow accounts. Because these requirements shape escrow
arrangements in ways comparable to express interest-on-escrow mandates, they raise the same
preemption considerations addressed in the proposed rules. Thus, clarifying how the preemption
principles articulated in the proposed rules apply to such laws would help reduce uncertainty, limit
circumvention of federal standards through formalistic distinctions, and provide additional
guidance to national banks operating across multiple jurisdictions.

E. The OCC'’s Proposed Rules Affirm General Principles of Preemption Analysis.

We also strongly support the OCC’s three-part test analysis for applying the Supreme
Court’s Cantero “lens” in determining whether a state law is preempted. “[A]t a minimum,” a
state law is preempted as significant interference if it (i) interferes with a national bank’s “critical
flexibility,” (i) interferes with a national bank’s “efficiency and effectiveness in exercising its
federal power,” or (iii) “qualifies a federal power in an unusual way.”' Each of these standards
reflects a level of interference that is inherently significant.

We would, however, recommend that the second component use the disjunctive “or’” rather
than the conjunctive “and.” A state law would significantly interfere if it affects either the national
bank’s efficiency or effectiveness.

IV. Conclusion

By clarifying how longstanding principles apply in this context, the OCC promotes
uniformity, reduces unnecessary litigation, and supports stable and accessible mortgage credit

48 11 Guam Code Ann. § 106103 (“A bank shall pay interest at a rate not less than that paid
on regular passbook savings accounts as calculated by the individual banks on Guam on home
mortgage escrow accounts.”). The U.S. Virgin Islands has a similar requirement that does not
apply to national banks but is silent with respect to federal savings associations. 9 V.I.C. § 67.

49 See generally Cal. Civ. Code § 2954.

50 Cal. Civ. Code § 2954.85(a).

31 Preemption Determination: State Interest-on-Escrow Laws, 90 Fed. Reg. 61,093, 61,095

(proposed Dec. 30, 2025) (to be codified at 12 C.F.R. pt. 34).
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markets. For these reasons, we respectfully urge the OCC to finalize both proposed rules.
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