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October 23, 2025 
 
 
Ann E. Misback, Secretary 
Board of Governors of the Federal Reserve System  
20th Street and Constitution Avenue NW 
Washington, D.C. 20551  
 
Jennifer M. Jones, Deputy Executive Secretary  
Federal Deposit Insurance Corporation  
550 17th Street NW 
Washington, D.C. 20429 
 
Chief Counsel’s Office 
Office of the Comptroller of the Currency 
400 7th Street SW, Suite 3E-218 
Washington, D.C. 20219 

 
 
Re:  Regulatory Publication and Review Under the Economic Growth and Regulatory 

Paperwork Reduction Act of 1996 (Federal Reserve Docket No. OP-1828; FDIC RIN 3064-
ZA39; OCC Docket ID OCC-2023-0016) 

 
To Whom It May Concern:  
 
The Bank Policy Institute1 is writing in response to the fourth of four joint notices of regulatory 

review pursuant to the Economic Growth and Regulatory Paperwork Reduction Act of 1996 (“EGRPRA”) 
issued by the Board of Governors of the Federal Reserve System, the Federal Deposit Insurance 
Corporation, and the Office of the Comptroller of the Currency (the “Agencies”).2 Consistent with the 
purposes of the EGRPRA review and our prior letters addressing the previous notices,3 this letter 

 
1 The Bank Policy Institute is a nonpartisan public policy, research and advocacy group that represents universal 
banks, regional banks, and the major foreign banks doing business in the United States. The Institute produces 
academic research and analysis on regulatory and monetary policy topics, analyzes and comments on proposed 
regulations, and represents the financial services industry with respect to cybersecurity, fraud, and other 
information security issues. 

2 See FRB, FDIC, OCC, Regulatory Publication and Review Under the Economic Growth and Regulatory Paperwork 
Reduction Act of 1996, 90 Fed. Reg. 35241 (July 25, 2025).  

3 See Joshua Smith, Comment on First EGRPRA Notice, BANK POLICY INSTITUTE (May 6, 2024), https://bpi.com/bpi-
highlights-growing-compliance-demand-on-bank-resources-in-egrpra-response/; Joshua Smith, Comment on 
Second EGRPRA Notice, BANK POLICY INSTITUTE (Oct. 29, 2024), https://bpi.com/bpi-responds-to-joint-regulatory-

https://bpi.com/bpi-highlights-growing-compliance-demand-on-bank-resources-in-egrpra-response/
https://bpi.com/bpi-highlights-growing-compliance-demand-on-bank-resources-in-egrpra-response/
https://bpi.com/bpi-responds-to-joint-regulatory-review-on-egrpra/
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continues to advocate for changes to “outdated or unnecessary regulatory requirements” within the 
categories of the regulations under evaluation.  

As demonstrated in our previous letters, we believe the EGRPRA review is an opportunity to 
consider broader regulatory and supervisory trends that impose unnecessary burdens and detract from 
both regulators’ and banks’ ability to focus on material risks to the safety and soundness of the U.S. 
banking system. As noted in our previous letters, compliance burdens have surged since 2016, with C-
suite time devoted to compliance matters up 75 percent, board time devoted to compliance up 63 
percent, and compliance staffing increasing by 62 percent.4 We urge the Agencies to ensure the 
supervisory and regulatory regime is focused on material issues affecting the safety and soundness of 
individual institutions and the financial system more broadly.  

As we have with each notice, we reiterate again the importance of including other agencies that 
issue regulations governing banking organizations, such as the Consumer Financial Protection Bureau 
and Financial Crimes Enforcement Network. A complete and accurate review of the overall regulatory 
burden is made more challenging without their participation. To better fulfill EGRPRA’s primary purpose 
of providing a comprehensive review of the actual operation of the regulatory and compliance 
framework, Congress should update the statute to explicitly include agencies beyond the banking 
regulators with mandates to, or histories of, creating new requirements for or affecting banking 
organizations. Until EGRPRA is updated, these agencies should voluntarily join the EGRPRA review, as the 
National Credit Union Administration has done. 

In this letter we focus on the Banking Operations category of regulations under review. Given the 
ongoing rulemakings and proposals within the Capital and the Community Reinvestment Act categories 
we have chosen not to provide new recommendations on these topics in this letter. The appendix refers 
the Agencies to existing commentary from BPI in these areas and specifically to commentary on 
outstanding rulemakings and proposals. Finally, BPI reiterates its previous suggestions of ways to reduce 
the ongoing burden of regulatory reporting requirements.  

 
I. Banking Operations  

A. Assessment of Fees (12 CFR Part 8; 12 CFR Part 327)  

We welcome the decision by the OCC to lower the assessment rates for the September 30, 2025, 
semiannual assessment.5 We commend the OCC’s efforts to operate efficiently by focusing supervisory 

 
review-on-egrpra/; Joshua Smith, Comment on Third EGRPRA Notice, BANK POLICY INSTITUTE (Mar. 11, 2025) 
https://bpi.com/bpi-addresses-rising-compliance-responsibilities-for-banks-in-egrpra-response/.  

4 See generally, Joshua Smith and Benjamin Gross, Survey Finds Compliance is Growing Demand on Bank Resources, 
BANK POLICY INSTITUTE (Oct. 29, 2024), https://bpi.com/survey-finds-compliance-is-growing-demand-on-bank-
resources/. The survey defined “regulatory or supervisory compliance” as “compliance with law, regulation, 
guidance or other governmental mandate, including responding to mandates and recommendations from federal 
and state banking agencies, CFPB, SEC and other U.S. market and prudential regulatory agencies.” By contrast, the 
survey defined “risk management” as “risk management in the ordinary course unrelated to prudential regulatory 
or supervisory requirements.” By example, the survey noted that “credit underwriting is an ordinary risk 
management practice for any business lending money, regardless of any prudential regulatory or supervisory 
requirements.” 

5 OCC Decreases the September 30, 2025, Assessment Rates for National Banks and Federal Savings Associations 
(Aug. 29, 2025), https://www.occ.treas.gov/news-issuances/news-releases/2025/nr-occ-2025-82.html.  

https://bpi.com/bpi-responds-to-joint-regulatory-review-on-egrpra/
https://bpi.com/bpi-addresses-rising-compliance-responsibilities-for-banks-in-egrpra-response/
https://bpi.com/survey-finds-compliance-is-growing-demand-on-bank-resources/
https://bpi.com/survey-finds-compliance-is-growing-demand-on-bank-resources/
https://www.occ.treas.gov/news-issuances/news-releases/2025/nr-occ-2025-82.html
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priorities on material financial risks and the way this efficiency allows savings to be passed on to banks 
so they may support the U.S. economy.  

The OCC should consider revising its rules to require any future increases to the assessment 
rates for the semiannual assessment to be adopted through notice and comment. We note that Section 
7 of the Federal Deposit Insurance Act allows the FDIC to modify the risk-based assessment only after 
providing a notice and comment period. We encourage the OCC to revise its rules to align with the FDIC 
in requiring a notice and comment period before increasing assessment rates.  

In the second quarter of 2025, the Deposit Insurance Fund Reserve Ratio reached 1.36 percent, 
exceeding the statutory minimum.6 Given that the reserve ratio exceeded the statutory minimum well in 
advance of the statutory deadline, we urge the FDIC to reverse the 2022 increase in assessment rates. 
The 2022 increase was adopted specifically “to increase the likelihood that the reserve ratio of the 
Deposit Insurance Fund (DIF) reaches the statutory minimum of 1.35 percent by the statutory deadline 
of September 30, 2028,” according to the FDIC’s press release at the time of the increase.7 Given this 
goal has been achieved, we call on the FDIC to decrease assessment rates uniformly by 2 basis points to 
reverse the 2022 increase.   

 
B. Availability of Funds and Collection of Checks (12 CFR Part 229) 

The regulatory framework for check deposits and collections is outdated, lacks clarity, and is ill-
equipped to address today’s elevated fraud risks and modern payment technologies.  Check fraud has 
surged in recent years, driven by mail-system vulnerabilities, widespread availability of check-washing 
tools, and criminals’ focus on exploiting this antiquated payment method. Between March 2020 and 
February 2021, the U.S. Postal Inspection Service received over 299,000 mail theft complaints, a 161 
percent year-over-year increase. From February to August 2023, FinCEN logged 15,417 mail-theft-related 
check fraud reports involving $688 million in losses. At the same time, stolen check data are openly sold 
on the dark-web8 and social platforms such as Telegram9, enabling organized criminal rings to conduct 
large-scale forgery, alteration, and counterfeit schemes.  

The surge in check fraud has left banks with high volumes of claims and disputes, exposing the 
limits of outdated legal and operational processes, creating delays for customers and disproportionate 
burdens for smaller financial institutions lacking the resources to absorb rising losses or manage complex 
disputes.  

 
6 FDIC-insured Institutions Reported Return on Assets of 1.13 Percent and Net Income of $69.9 Billion in Second 
Quarter 2025 (Aug. 26, 2025), https://www.fdic.gov/news/press-releases/2025/fdic-insured-institutions-reported-
return-assets-113-percent-and-net.  

7 Final Rule on Assessments, Revised Deposit Insurance Assessment Rates (Oct. 18, 2022), 
https://www.fdic.gov/news/financial-institution-letters/2022/fil22048.html.  

8 Reports suggest that listings on the dark web for “check bundles” range in price from $1,000 to $100,000. Mail 
Theft, Dark Web Sales, and Counterfeits: Combating Today’s Check Fraud Threats, SQN BANKING SYSTEMS   

9 NBC4 Washington. (2023, February 14). Criminals use Telegram to recruit ‘walkers’ as America’s big banks see an 
84% increase in check fraud. NBC4 Washington. 

https://www.fdic.gov/news/press-releases/2025/fdic-insured-institutions-reported-return-assets-113-percent-and-net
https://www.fdic.gov/news/press-releases/2025/fdic-insured-institutions-reported-return-assets-113-percent-and-net
https://www.fdic.gov/news/financial-institution-letters/2022/fil22048.html
https://sqnbankingsystems.com/blog/mail-theft-dark-web-sales-and-counterfeits-combating-todays-check-fraud/
https://sqnbankingsystems.com/blog/mail-theft-dark-web-sales-and-counterfeits-combating-todays-check-fraud/
https://www.nbcwashington.com/news/business/money-report/criminals-use-telegram-to-recruit-walkers-as-americas-big-banks-see-an-84-increase-in-check-fraud/3272222/
https://www.nbcwashington.com/news/business/money-report/criminals-use-telegram-to-recruit-walkers-as-americas-big-banks-see-an-84-increase-in-check-fraud/3272222/
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Absent a wholesale restructuring of the check collections process (which regulators have 
acknowledged was based on the presumption that banks generally handle checks in paper form),10 the 
regulatory framework for check collections and funds availability requires enhancement to provide 
clarity as to parties’ rights and obligations, streamline interbank dispute resolution processes, and 
facilitate fraud risk management and prevention. Below we provide recommendations for modifications 
to the existing regulatory framework to help solve these critical challenges, while striking a balance 
between fraud risk management and expedited funds availability. In addition to the recommendations 
below, we encourage discussions between the Agencies and financial institutions on a roadmap to 
reduce and eventually eliminate paper check usage. 

Allow banks to place exception holds on check deposits specifically when a fraud or scam 
is suspected 

The current exceptions defined in Regulation CC, including the “reasonable cause to doubt 
collectability” provision, are not sufficient tools for mitigating check fraud. As currently framed, the 
Board’s guidance for circumstances in which the exception may be invoked primarily pertain to the 
likelihood that funds are available in the drawer’s account. This guidance does not clearly provide that 
fraud-related anomalies, such as sudden changes in the deposit customer’s behavior or high-risk deposit 
patterns, can be considered when placing a hold under this exception.11 Furthermore, “reasonableness” 
standards are largely open to interpretation, further complicating compliance and exposing supervised 
institutions and consumers to risk.   

To effectively combat fraud, banks should have the flexibility to place holds based on its own 
fraud detection systems, evolving fraud trends, and other risk-based indicators. Fraud prevention 
controls vary depending on available technology, internal operations, and criminal tactics, and banks 
must be able to apply deposit holds using a holistic assessment of risk, not just availability of funds or 
account tenure, which alone are insufficient indicators of fraud. 

BPI recommends the Board and CFPB revise the “reasonable cause to doubt collectability” 
exception to encompass situations where a bank has a good-faith belief that an item is unusual or 
suspicious and may be the result of fraud. Alternatively, the Agencies could recommend that Congress 
amend the Expedited Funds Availability Act (“EFAA”) (12 U.S.C. § 4003) to establish a new exception 
allowing for holds on checks in circumstances where fraud or scam is suspected.  

As an alternative to the existing reasonableness standard, the revised (or new) exception should 
make clear, in regulation or commentary, the basis upon which it can be invoked when a bank has a good 
faith belief of “unusual” or “suspicious” (likely fraudulent) activity based on a customer's risk profile and 
indicators such as:  

• Use of reasonable and prudent processes and procedures to identify transactions at risk of fraud 
or scam; 

 
10 76 Fed. Reg. 16862, 16862 (“Subpart C's provisions presume that banks generally handle checks in paper form. 
Since the provisions were adopted in 1988, however, banks have largely migrated to an electronic interbank check 
collection and return system.”). 

11 The Board’s current guidance identifies the following examples of circumstances under which this exception may 
be invoked, each of which pertain to the likelihood that funds are available in the drawer’s account: (i) information 
received from the paying bank regarding the actual or likely nonpayment on a check (e.g., due to insufficient funds, 
stop payment order); (ii) stale or post-dated checks; (iii) reasonable belief that the depositor is engaging in kiting 
activity; and/or (iv) reasonable belief as to the insolvency or pending insolvency of the drawer of the check or the 
drawee bank. 12 CFR part 229, App. E, § F.229.13(e)-2. 
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• Reliance on fraud imaging analysis tools or fraud logic rules validated to predict high rates of 
returns; 

• Detection of unusual or anomalous activity through machine learning, AI, or other anomaly-
detection models; or 

• Evidence suggesting a customer is a victim of a scam or other fraud.12 

Updating the exception framework in this way would give banks the necessary flexibility to apply 
risk-based holds in good faith, enabling earlier intervention against fraud while preserving consumer 
protection and maintaining confidence in the safety and soundness of the payments system. 

Additionally, the Agencies should allow that financial institutions may place protective holds on 
electronic payments when there is reasonable suspicion of fraud, without violating expedited funds 
availability requirements under Regulation CC. The Agencies should not construe the EFAA and 
Regulation CC as operating in a vacuum but rather recognize that these requirements must work in 
tandem with other laws and regulations governing fraud prevention, anti-money laundering, and 
counter-terrorist or other illicit financing. For example, the Agencies should clarify that fraud- and AML-
related obligations may, in limited and good faith circumstances, supersede next-day availability 
requirements for electronic payments. BPI provided further recommendations to achieve this in its letter 
in response to the Agencies Request for Information on Potential Actions to Address Payments Fraud.13  

Revise the definition and exception for “new accounts” to better align with risk trends  

If updated, the “new accounts” exception could also be very useful to institutions as a fraud 
prevention measure, as many fraud cases arise in the early life of an account. The existing exception 
narrowly defines a new account as an account opened in the last 30 days. Fraudsters exploit this by 
opening accounts, letting them “age,” and conducting small-dollar transactions to build a veneer of 
legitimacy before committing large-scale fraud. 

The rule also fails to provide hold authority for new accounts added to an existing relationship. 
Criminals are aware of this loophole and often open additional accounts to avoid new account holds 
altogether. This practice makes it difficult for banks to intervene, even when fraud risk is high. 

Expanding the scope of the new account exception, through statutory or regulatory changes, 
would strengthen banks’ ability to apply risk-based holds to suspicious accounts, verify authenticity of 
customers, and detect unauthorized or fraudulent activity before losses escalate. Therefore, we 
recommend consideration of the following actions: 

• The Board and the CFPB should close the loophole for customers that hold another account with 

the depository bank and allow for an account to be treated as a “new account” whenever there 

is a change in authorized signers or account titling.14 

• The time period during which an account is deemed a “new account” should be amended from 
30 days to 120 days. This would allow institutions to establish an understanding of 

 
12 These criteria should be used to replace the existing reasonableness standard as it relates to fraud related holds. 

13 See the Bank Policy Institute, re: Request for Information on Potential Actions to Address Payments Fraud (OCC 
Docket ID OCC 2025-0009, FRS Docket No. OP-1866, FDIC RIN 3064-ZA49) (Sep. 18, 2025), https://bpi.com/wp-
content/uploads/2025/09/BPI-Response-to-RFI-on-Potential-Actions-to-Address-Payments-Fraud.pdf.  
14 This could be done by eliminating the language within Regulation CC, 12 C.F.R. § 229.13(a)(2) stating that “An 
account is not considered a new account if each customer on the account has had, within 30 calendar days before 
the account is established, another account at the depositary bank for at least 30 calendar days”. 
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account/transaction behavior and afford customers appropriate time to report unauthorized 
activity, considering standard monthly bank statement cycles.15 

• All check deposits should qualify for the “new accounts” exception and the special rules for 
greater next-day or second-day funds availability for certain types of check deposits (including 
certain Treasury checks, USPS money orders, state or local government checks, and cashier’s, 
certified, or teller’s checks) should be eliminated.16 

Revise Regulation CC’s “Presumption of Alteration” provision and Clarify Key Terms 

The existing framework under Regulation CC and the UCC, developed in an era of paper 
processing, fails to address the sophisticated check fraud of today combined with widespread use of 
truncation and image exchange. A central challenge is the lack of clarity and consistency in defining 
fraudulent checks. Courts have struggled to apply outdated definitions, producing inconsistent rulings 
that often hinge on technicalities. These gaps prolong interbank disputes, drive up costs, and ultimately 
delay access to funds for consumers. 

Check “washing” illustrates the problem. Some banks and courts treat a completely washed 
check, which includes washing of the signature, as a forged maker’s signature, assigning liability to the 
paying bank. Others classify it as an alteration, shifting responsibility under presentment and transfer 
warranties to the bank of first deposit.17  Disputes intensify when the fraudster substitutes a signature 
with a different name, further complicating the classification. 

The Board’s 2018 “Presumption of Alteration” was intended to clarify who should hold the loss 
when only an image of the original paper check is able to be produced as evidence to simplify these 
disputes but has, in practice, created additional ambiguity.18 When the original paper check is no longer 
able to be produced as evidence in a check dispute, the rule provides an evidentiary presumption that 
the check was altered unless proven otherwise. 19 Yet the ability to rebut the presumption may depend 
on producing the original paper check, i.e., the “original check,” which is rarely available in today’s 
environment, as the vast majority of checks are cleared via electronic check image exchange. Only the 
bank of first deposit has the ability to require its own customers deposit the physical original paper 
checks rather than use remote deposit capture. Paying banks can no longer demand presentment of the 
original paper check before being liable on the item. Other forms of rebuttable evidence can be used, 
including other images of validly issued checks for comparison of the check stock features which survive 

 
15 This change would likely require that Congress amend the EFAA (12 U.S.C. § 4002(a)). 

16 This change would likely require that Congress amend the EFAA (12 U.S.C. § 4002(a)(1) and 12 U.S.C. § 
4003(a)(3)). 

17  Fidelity Brokerage Services LLC v. Pacific Western Bank, No. 2:23-cv-09760-RGK-MRW, 2024 WL 4874558 (C.D. 
Cal. Sept. 20, 2024) (distinguishing between checks that were never validly issued and those that were validly 
issued but subsequently modified to reflect an intention contrary to that of the drawee); see also Provident Savings 
Bank, F.S.B. v. Focus Bank, 548 F. Supp. 3d 862 (E.D. Mo. 2021) (finding that a digitally altered copy of a check which 
is unauthorized, modified and printed on new check paper is not an alteration under the UCC, and Provident 
clarified that a “washed” or altered check is not a forged maker check, reinforcing the UCC’s distinction between 
alteration liability and forgery liability, which continues to influence check fraud disputes today). 

18  12 CFR § 229.38(i)(1)-(3). 

19  12 CFR § 229.38(i)(1)-(2). 
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truncation. The reliance on a “preponderance of evidence” standard often leads to costly expert 
testimony, undermining efficiency and encouraging litigation.20 

Given the prevalence of check washing and evolving fraud methods, the Board should reassess 
whether the presumption is serving its intended purpose. Specifically, it should (i) define “original check” 
more precisely, (ii) clarify distinctions between altered and forged items, and (iii) issue guidance on 
satisfying evidentiary standards without reliance on paper checks or expert testimony. 

While broader changes to the UCC require lengthy processes across multiple jurisdictions, the 
Board—working with other agencies—is well positioned to lead a targeted initiative. A working group of 
banks, trade associations, and other stakeholders should be convened to examine current typologies, 
develop updated definitions, and establish liability rules that reflect which institution is best placed to 
prevent losses given modern processing and technology. Harmonizing definitions across Regulation CC 
and the UCC would promote clarity, streamline dispute resolution, and strengthen the fraud-prevention 
ecosystem. 

A revised definitional and liability framework should incorporate the following principles: 

• Provide Clarity and Consistency on Definitions 
o Clarify definitions and distinctions of what constitutes an “alteration” and “forged 

maker” or “unauthorized signature” considering modern check fraud typologies, 
including “washed” checks, “cooked”/”baked” checks, and digitally altered signatures. 

o Ensure definitions are universally understood and in alignment with the UCC framework. 
o Clarify what constitutes an “original check” and “alteration” within the Presumption of 

Alteration considering modern check fraud typologies, including “washed” checks, 
“cooked”/”baked” checks, and digitally altered signatures. 

• Support Efficient and Fair Loss Allocation 
o Maintain the principle that liability rests with the institution best positioned to prevent 

loss. 
o Balance responsibilities between depository and collecting banks, considering fraud-

prevention capabilities, customer protection, and funds availability/return deadlines. 
o Facilitate cooperation between institutions by reducing the adversarial posture created 

by the current definitional gaps. 

• Adapt to Evolving Fraud Methods 
o Incorporate flexibility to address new fraud methods and technologies without requiring 

wholesale regulatory overhaul. 
o Account for the practical challenges of identifying altered or counterfeit checks. 

BPI has spent substantial time working with its members to evaluate definitions and solutions 
and are happy to participate in this effort.  

 

 
20  Id. 
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C. Debit Card Interchange Fees (12 CFR Part 235)  

The Durbin Amendment of the Dodd Frank Wall Street Reform and Consumer Protection Act 
required the Board to establish standards for assessing whether the amount of any interchange 
transaction fee [received or charged by a debit card issuer] is reasonable and proportional to the cost 
incurred by the issuer with respect to the transaction.”21 The Board adopted Regulation II in 2011 giving 
effect to this requirement by establishing a cap on interchange fees consisting of a base component and 
an ad valorem component,22 and an interim final rule to allow for a fraud-prevention adjustment.23 
Regulation II limits permissible interchange fees to a base component of no more than 21 cents.  

In 2023, the Board proposed amendments to Regulation II to further reduce the interchange fee 
cap by adopting a new methodology for determining the base component of the cap. As we wrote in our 
joint trade response at the time, joined by associations representing the majority of debit card issuers, 
the proposal is flawed and would exacerbate known issues with the interchange fee cap.24  

In addition, below we outline five key flaws with the existing interchange fee cap in Regulation II: 
(i) Consumers, particularly low-income and minority consumers, are harmed; (ii) Contrary to their 
commitments, merchants did not pass on savings to consumers; (iii) The negative impact from the cap is 
not restricted to banks with over $10 billion in assets; (iv) Regulation II violates the Durbin Amendment 
by denying issuers an opportunity to recover costs plus a reasonable rate of return for the payment 
services they provide; and (v) Fintech companies are abusing the small issuer exemption.25  

Consumer Harm   

 The effects of the original 2011 rule capping merchant interchange are well understood and 
have been subject to over a decade of econometric and academic analysis. This work has empirically 
demonstrated that the Durbin Amendment and Regulation II as adopted in 2011 have resulted in 
significant and widespread increases in the costs of basic deposit accounts to consumers.26 As a 

 
21 15 U.S.C § 1693o-2(a)(3)(A).  

22 Debit Card Interchange Fees and Routing, 76 Fed. Reg. 43394 (July 20, 2011) (12 C.F.R. pt. 235).  

23 Debit Card Interchange Fees and Routing, 76 Fed. Reg. 43478 (July 20, 2011) (12 C.F.R. pt 235).  

24 See letter from The Clearing House Association L.L.C., the Bank Policy Institute, the American Bankers 
Association, the Independent Community Bankers of America, America’s Credit Unions, the Electronic Payments 
Coalition, the Mid-Size Bank Coalition of America, the National Bankers Association, and the Consumer Bankers 
Association to the Board of Governors of the Federal Reserve System re: “Notice of proposed rulemaking regarding 
modifications to Regulation II and the Official Board Commentary on Regulation II related to debit card interchange 
fees” (May 10, 2024), https://bpi.com/wp-content/uploads/2024/05/Joint-Trades-Reg-II-Comment-Letter-
2024.05.10.pdf.  The trades asserted that the Board should withdraw the proposed rule because they were 
“concerned that the proposal is legally defective, is unauthorized by the Durbin Amendment, creates serious 
constitutional issues, and is unsupported by reasoned decisionmaking.  It is not designed to ensure issuers receive 
a rate of return, would deny an even greater percentage of issuers the ability to recover their costs than the current 
rule’s flawed cap, and arbitrarily omits many readily-quantifiable and statutorily-permissible issuer costs the Board 
should consider in calculating its cost-based price cap.”  The Board has not taken any further action on the 
proposal, and BPI continues to believe the Board should withdraw the 2023 proposal.  

25 For a more complete description of the flaws with the existing rule and the Board’s 2023 proposal, see letter 
from TCH, BPI, ABA, et al. (May 10, 2024).  

26 Mark D. Manuszak and Krzysztof Wozniak, The Impact of Price Controls in Two-sided Markets: Evidence from US 
Debit Card Interchange Fee Regulation, Finance and Economics Discussion Series 2017-074, Washington: Board of 
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consequence, some consumers have been priced out of the market for traditional bank accounts and 
have been forced to turn to riskier banking replacements, such as check-cashing and payday-lending 
products, which have more opaque pricing and are ultimately more expensive for consumers.27  

In the 2017 FDIC Survey of Unbanked and Underbanked Households, nearly 30 percent of 
respondents who previously had access to a bank account reported that they became unbanked because 
of account fees. As of 2019, growth in the population of recently unbanked consumers (i.e., consumers 
who previously had access to deposit accounts but have closed those accounts within the last year) was 
at its peak in states with the highest number of financial institutions subject to the interchange fee cap, 
where the increase in deposit account fees was the most pronounced.28 

To further demonstrate the consumer harm created by the interchange fee cap, consider the 
below indicators which occurred within the first few years after Regulation II’s issuance in 2011:   

• The percentage of regulated banks offering free checking accounts declined from 60 percent 
to less than 20 percent.29 

• Checking account fees more than doubled, from less than $4 to more than $7, for regulated 
banks.  

• The average minimum balance requirement at regulated banks for noninterest checking 
accounts increased by $400, or 50 percent.30 

• For interest-bearing checking accounts, minimum balance requirements at regulated banks 
rose by $1,700 or 55 percent.  

Merchants Have Not Passed Cost Savings on to Consumers  

Although it was widely predicted that the interchange fee cap would raise deposit account 
prices, merchants indicated that any resulting increase in consumer fees for banking services would be 
offset by merchants passing through to consumers, in the form of lower pricing, their interchange fee 
savings. Advocates of the Durbin Amendment were adamant that the new law would enable small 
businesses to lower costs and provide discounts for consumers.31 However, there is no evidence that 
merchants actually passed on cost savings from capped interchange fees to consumers after the 2011 
rule was promulgated. 

 
Governors of the Federal Reserve System (2017), at 5-6, 
https://www.federalreserve.gov/econres/feds/files/2017074pap.pdf. See also, Hubbard, B., The Durbin 
Amendment, Two-Sided Markets, and Wealth Transfers: An Examination of Unintended Consequences Three Years 
Later (2013), https://ssrn.com/abstract=2285105.   

27 Natasha Sarin, Making Consumer Finance Work, 119 Colum. L. Rev. 1519, 1537 (2019), 
https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=3049&context=faculty_scholarship. See also, Lux, 
M. and Greene, R., Regressive Trends in Credit Card Access, (2016), at 20 
https://www.hks.harvard.edu/sites/default/files/centers/mrcbg/files/Out_of_Reach_Lux_Greene_4_7.pdf.  

28 Vladimir Mukharlyamov and Natasha Sarin, The Impact of the Durbin Amendment on Banks, Merchants, and 
Consumers (2019), at 36, 
https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=3048&context=faculty_scholarship.   

29 Sarin, supra note 13 at 1537.  

30 Mukharlyamov and Sarin, supra note 14 at 4.  

31 Mukharlyamov, V. and Sarin, N., Price Regulation in Two-Sided Markets: Empirical Evidence from Debit Cards 
(November 24, 2022), at 4 – 5, https://ssrn.com/abstract=3328579.  

https://www.federalreserve.gov/econres/feds/files/2017074pap.pdf
https://ssrn.com/abstract=2285105
https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=3049&context=faculty_scholarship
https://www.hks.harvard.edu/sites/default/files/centers/mrcbg/files/Out_of_Reach_Lux_Greene_4_7.pdf
https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=3048&context=faculty_scholarship
https://ssrn.com/abstract=3328579
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A merchant survey conducted by the Federal Reserve Bank of Richmond and Javelin Strategy & 
Research in 2014 found that 75 percent of merchants reported that they did not change prices following 
the implementation of Regulation II, 23 percent reported that they increased prices, and only 2 percent 
reported that they decreased prices,32 even though interchange fees as a proportion of total merchant 
costs have declined every year, as the interchange fee cap is not adjusted for inflation. As a result of the 
2011 rule, merchant interchange fees have decreased by $6.5 billion annually33 and some estimates 
suggest that around 75 percent of those annual savings has gone straight to merchants’ bottom line.34  

Additionally, merchants benefit significantly from the debit card market offered by card network 
operators and financial institutions and should reasonably be expected to cover the costs associated 
with the benefits. The investments that card network operators and financial institution participants 
have made to develop, operate, and maintain the two-sided debit card market have dramatically 
enhanced the value proposition for consumers and merchants, including by making it significantly easier 
and more efficient for consumers to transact with merchants. This two-sided market provides 
meaningful operational benefits for merchants, such as no longer having to handle cash,35 or worry 
about checks clearing, as well as meaningful commercial benefits such as engaging more consumers, 
making more sales, and improving the overall consumer experience. A recent study found that average 
transaction sizes increase by 10 to 15 percent compared to cash when merchants accept card 
payments.36 These benefits are the direct result of the decades – and billions of dollars – of investments 
that operators of the card networks have poured into their networks and that financial institutions have 
poured into innovative payments products and services that operate on those networks. When 
merchants help cover the cost of these payment products through interchange fees, it benefits all 
involved: the issuers, the merchants, and the consumers. As voluntary participants in the debit card 
ecosystem, merchants should be expected to pay their fair share for the countless benefits they receive 
through their participation in the card networks. 

”Exempt” Banks Have Been Negatively Affected by Regulation II 

Regulation II exempts any debit card issuer that has assets less than $10 billion; however, this 
exemption does not protect smaller debit card issuers from market-driven declines in interchange fees. 
As covered issuers have been forced to reduce interchange fees, exempt issuers have similarly faced 
reduced interchange fees due to downward market pressure and the need to remain competitive. For 
example, between 2011 and 2021, debit card interchange revenue for exempt debit card issuers fell 13 

 
32 Zhu Wang, Scarlet Schwartz, and Neil Mitchell, The Impact of the Durbin Amendment on Merchants: A Survey 
Study, 100 Economic Quarterly (2014) at 183, 190, https://www.richmondfed.org/-
/media/richmondfedorg/publications/research/economic_quarterly/2014/q3/pdf/wang.pdf.  

33 Sarin, supra note 13 at 1539.  

34 Id. at 1542.  

35 This helps merchants reduce their expenses from handling of cash, which could equal up to 15 percent of total 
sales. See IHL Group, Cash Multipliers – How reducing the costs of cash handling can enable retail sales and profit 
growth (Jan. 2018). 

36 Mastercard, Measuring the Value of Electronic Payments to Merchants (2017), at 2, 
https://www.mastercard.com/content/dam/pcde/us/en/files/Measuring%20the%20Value%20of%20Electronic%20
Payments.pdf.  

https://www.richmondfed.org/-/media/richmondfedorg/publications/research/economic_quarterly/2014/q3/pdf/wang.pdf
https://www.richmondfed.org/-/media/richmondfedorg/publications/research/economic_quarterly/2014/q3/pdf/wang.pdf
https://www.mastercard.com/content/dam/pcde/us/en/files/Measuring%20the%20Value%20of%20Electronic%20Payments.pdf
https://www.mastercard.com/content/dam/pcde/us/en/files/Measuring%20the%20Value%20of%20Electronic%20Payments.pdf
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percent in connection with single-message network transactions.37 Additionally, in 2014, 73.3 percent of 
surveyed exempt banks indicated that “debit card interchange fees policy” had a negative impact of 
some kind on their earnings.38 Naturally, the reduced interchange fees for exempt issuers led to a 15.5 
percent decrease in the availability of free checking accounts at those issuers after Regulation II was 
implemented, nearly half the effect felt by covered issuers.39 Board economists have confirmed these 
effects, and cautioned that failing to account for the price adjustments on checking accounts made by 
exempt issuers “underestimates the policy’s impact on the market, for both banks subject to the cap and 
those exempt from it.”40 

Regulation II Violates the Durbin Amendment by Denying Issuers an Opportunity to 
Recover Costs Plus a Reasonable Rate of Return for the Payment Services They Provide 

First, as we have previously advised the Board in connection with the existing rule, the 2023 
proposed rule failed to consider the totality of issuer costs necessary to effectuate debit card 
transactions by excluding significant and readily identifiable categories of issuer costs when calculating 
the cap. 

Second, Congress mandated that the amount of interchange fees be “reasonable and 
proportional” to the costs incurred by the issuer with respect to particular debit card transactions.  It did 
not use terms like “limited to” or “equal to” an issuer’s costs, as one would expect if Congress’s intent 
was to establish a ceiling on interchange fees equal to (let alone below) an issuer’s costs.41 Instead, the 
phrase “reasonable and proportional” is more akin to Congress’s use of the phrase “just and reasonable” 
in federal ratemaking statutes.42  Courts have consistently interpreted these statutes to require that the 
rates in question “yield[] sufficient revenue to cover all proper costs … plus a specified return on invested 
capital.”43 The statute here does not authorize an interchange fee cap that would foreclose recovery 
even of an issuer’s costs, let alone anything approaching a reasonable return on its investment in 
payment services.   

However, the rule is at odds with the plain language of the Durbin Amendment and with 
constitutional restraints on price-fixing regulations. Regulation II does not allow issuers to recover all of 
the costs they incur by providing debit card payment services, nor is it designed to allow issuers to 
obtain a rate of return, raising constitutional infirmities. 

 
37 Board of Governors of the Federal Reserve System, Average Debit Card Interchange Fee by Payment Card 
Network, https://www.federalreserve.gov/paymentsystems/regii-average-interchange-fee.htm (last updated Oct. 
16, 2024). 

38 Hester Peirce, Ian Robinson, and Thomas Stratmann, How Are Small Banks Faring Under Dodd-Frank?, Mercatus 
Center Working Paper No. 14-05 (Feb. 2014) at 85, https://www.mercatus.org/students/research/working-
papers/how-are-small-banks-faring-under-dodd-frank.  

39 Manuszak and Wozniak, supra note 12, noting that 35.2 percent of covered issuers reduced the availability of 
free deposit accounts. 

40 Id.  

41 See, e.g., 7 U.S.C. § 940f(c)(2) (“The amount of the fee paid shall be equal to the modification cost[.]” (emphasis 
added)). 

42 See, e.g., id at § 211(a); 15 U.S.C. § 717c(a). 

43 ExxonMobil Oil Corp. v. FERC, 487 F.3d 945, 951 (D.C. Cir. 2007) (per curiam); see also, e.g., In re Permian Basin 
Area Rate Cases, 390 U.S. 747, 770 (1968). 

https://www.federalreserve.gov/paymentsystems/regii-average-interchange-fee.htm
https://www.mercatus.org/students/research/working-papers/how-are-small-banks-faring-under-dodd-frank
https://www.mercatus.org/students/research/working-papers/how-are-small-banks-faring-under-dodd-frank
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Fintech Companies Are Abusing the Small Issuer Exemption44 

Much has changed since the Board first issued Regulation II in 2011.45 Debit card transactions 
have continued to grow at a rapid pace,46 and large participants in the financial technology (“fintech”) 
industry have continued to grow and partner with small exempt financial institutions, frequently 
leveraging those small financial institutions to issue debit and prepaid cards in connection with the 
fintech companies’ financial services programs.47 The legal agreements may be complex between the 
fintech and the exempt partner bank and nominally provide the bank with certain authorities or 
responsibilities related to the card program, but ultimately, in practice, the fintech has effective control 
over all material aspects of the debit or prepaid card program.48 As the U.S. Department of the Treasury 
has noted in detail,49 certain fintech companies are engaging in regulatory arbitrage by selecting small, 
exempt financial institutions as card issuers and structuring their card issuing programs to take 
advantage of the small issuer exemption to avoid the interchange fee limitations under the Electronic 
Fund Transfer Act (“EFTA”) and Regulation II.50 Indeed, the Treasury concluded that “[s]uch use of the 
Durbin Amendment exemption warrants further examination.”51   

 
Under Regulation II, an issuer is exempt from the rule if the issuer (i) holds the account that is 

debited; and (ii) together with its affiliates, has assets of less than $10 billion as of the end of the 

 
44 See letter from TCH, BPI, ABA, et al., supra note 24.  

45 See Debit Cards Interchange Fees and Routing, 76 Fed. Reg. 43478 (July 20, 2011). 

46 The value of core noncash payments in the United States (including debit card payments) grew faster between 
2018 and 2021 than in any previous Federal Reserve Payment Study measurement period since 2000, with the 
number of non-prepaid debit card payments increasing the most of all card types. (The Federal Reserve Payments 
Study: 2022 Triennial Initial Data Release, p. 1, https://www.federalreserve.gov/paymentsystems/fr-payments-
study.htm.) 

47 See “Banking as a service: The role of banks in powering the fintech industry,” 
https://www.spglobal.com/marketintelligence/en/news-insights/research/banking-as-a-service-the-role-of-banks-
in-powering-the-fintech-industry (accessed Feb. 1, 2024)) (noting that “there are more than 50 financial institutions 
that support fintechs on an as-a-service basis . . . [which banks] often have less than $10 billion in assets.”) 

48 For example, these arrangements often give a significant share of all interchange to the fintech, require the 
fintech to incur losses for customer fraud, transaction errors, and chargebacks, and assign control of the customer 
relationship to the fintech, from customer acquisition to customer service. (See, for example, Marqeta, Inc. Form 
10-K (2023), https://investors.marqeta.com/static-files/4068a8e7-2689-4462-b802-9f6acb512e74. “Under this 
agreement we are entitled to receive 100% of the Interchange Fees for processing our customers’ card 
transactions.”)   

49 U.S Department of the Treasury Report to the White House Competition Council, Assessing the Impact of New 
Entrant Non-bank Firms on Competition in Consumer Finance Markets, November 2022, page 82, 
https://home.treasury.gov/system/files/136/Assessing-the-Impact-of-New-Entrant-Nonbank-Firms.pdf (noting that 
non-banks are able to commit regulatory arbitrage by taking advantage of Regulation II’s small issuer exemption to 
“scale up their operations to be larger than the $10 billion threshold.”) 

50 Section 920(a)(2) of EFTA requires the amount of any interchange fee that an issuer of debit cards receives or 
charges to be reasonable and proportional to the cost incurred by the issuer with respect to the transaction. As 
proposed by the Board in the proposed rule, Sections 235.3 and 235.4 of Regulation II would give effect to section 
920(a)(2) of EFTA. See Debit Card Interchange Fees and Routing, supra note 5.  

51 U.S Department of the Treasury Report to the White House Competition Council, Assessing the Impact of New 
Entrant Non-bank Firms on Competition in Consumer Finance Markets, November 2022, page 82. 

https://www.federalreserve.gov/paymentsystems/fr-payments-study.htm
https://www.federalreserve.gov/paymentsystems/fr-payments-study.htm
https://www.spglobal.com/marketintelligence/en/news-insights/research/banking-as-a-service-the-role-of-banks-in-powering-the-fintech-industry
https://www.spglobal.com/marketintelligence/en/news-insights/research/banking-as-a-service-the-role-of-banks-in-powering-the-fintech-industry
https://investors.marqeta.com/static-files/4068a8e7-2689-4462-b802-9f6acb512e74
https://home.treasury.gov/system/files/136/Assessing-the-Impact-of-New-Entrant-Nonbank-Firms.pdf
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preceding calendar year.52 Large fintech companies, including those with well over $10 billion in assets, 
are engaging issuers whose assets qualify them for the small issuer exemption to: (i) serve as BIN 
sponsors53 for the fintech companies’ debit and prepaid cards in reliance on the small issuer exemption 
to avoid applicability of the interchange fee limitation to the fintech companies’ card services offerings, 
and (ii) hold only a small portion of funds that are accessible through the debit and prepaid cards issued 
by the exempt issuers.  

Such arrangements are designed to maintain a small but positive balance in the small BIN 
sponsor bank’s accounts, while keeping the sponsor bank’s assets below the $10 billion threshold for the 
interchange fee cap exemption. For example, the fintech company may exercise substantial control over 
the amount of funds held by the BIN sponsor bank and regularly move funds between accounts owned 
by the fintech company held at large financial institutions and accounts held at the exempt issuer of the 
fintech’s debit and prepaid cards. Such positive balance, however, is far less than the total amount of 
funds accessible by the debit and prepaid cards the BIN sponsor bank issues for the fintech company. In 
exchange, the exempt BIN sponsor issuer generally shares – or passes through entirely, in some cases – 
its unregulated interchange revenue with the fintech company. These arrangements unfairly and 
inappropriately evade the interchange fee limitations of EFTA and Regulation II and create an uneven 
regulatory playing field that both has implications for financial stability54 and unfairly disadvantages large 
financial institution debit and prepaid card issuers that are ineligible for the small issuer exemption (both 
directly and through relationships with small financial institutions) relative to similarly-sized non-bank 
competitors. As the CEO of one fintech exploiting the exemption put it, “small banks lend out their 
charters to powerful fintech players.”55  

In our joint trades comment letter responding to the Board’s 2023 proposed amendments to 
Regulation II, we respectfully requested that the Board withdraw the 2023 proposed amendments to 
Regulation II. However, we further stated that if the Board moves forward with amending Regulation II in 
some manner, the Board should also amend Regulation II and the Commentary to eliminate the ability of 
fintech companies to abuse the small issuer exemption. If the Board does not move forward with 
amending Regulation II, it should adopt revisions to its Regulation II frequently asked questions, as 
reflected in Appendix A of this letter, to implement the key clarifications requested in this letter.  

 

 
52 See Section 235.5(a)(1)(i) of Regulation II, (Debit Card Interchange Fees and Routing, supra note 5, at p. 78123, 
78121. 

53 A “BIN sponsor” in the card issuing context is a bank that provides card issuing services and related access to a 
payment network through licensure of its Bank Identification Number, or “BIN” to non-bank third parties.  

54 See, e.g., Acting Comptroller of the Currency Michael J. Hsu “Preventing the Next Great Blurring,” Vanderbilt 
University, February, 21, 2024, https://www.occ.gov/news-issuances/speeches/2024/pub-speech-2024-17.pdf 
(“From a financial stability perspective, the deposit-taking-like activity warrants the most scrutiny because of the 
vulnerability it creates to runs. Any entity managing money on behalf of customers can face a run if those 
customers have doubts about the safety of their money. […]Significant data gaps exist, however. The lack of 
standardized data makes it challenging to aggregate and compare the amount of money nonbank companies 
manage on behalf of their customers.”) 

55 “How the Durbin Amendment sparked fintech innovation,” by Eric Glyman, Logan Bartlett, and Emily Man, July 
13, 2022, https://ramp.com/blog/how-the-durbin-amendment-sparked-fintech-innovation. 

https://www.occ.gov/news-issuances/speeches/2024/pub-speech-2024-17.pdf
https://ramp.com/blog/how-the-durbin-amendment-sparked-fintech-innovation
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II. Capital  

Given ongoing and anticipated rulemakings regarding capital regulations and BPI’s consistent 
engagement in the rulemaking processes, we have chosen not to submit new recommendations in this 
letter and instead will defer comments to the respective proposals on each element of the capital 
framework. Appendix B provides a listing of necessary capital reforms and their expected or suggested 
timeline, with reference where appropriate to related commentary from BPI.  

 

III. Community Reinvestment Act  

Regarding the Community Reinvestment Act, BPI reiterates the support offered in its August 
2025 comment letter56 in response to the Agencies’ notice of proposed rulemaking to rescind the CRA 
final rule issued on October 24, 2023, and published in the Federal Register on February 1, 2024,57 as 
subsequently amended.58 The Agencies also proposed to replace the 2023 CRA Final Rule with 
regulations adopted by the Agencies on May 4, 1995, as amended, and as published in the Electronic 
Code of Federal Regulations as of March 29, 2024.59 

BPI fully supports the longstanding goals of the CRA to promote and advance economic 
opportunity by encouraging banks to provide loans, investments, and services broadly across the 
communities they serve, including low- and moderate-income areas. We also support efforts to ensure 
that the CRA remains an effective mechanism for sustaining and revitalizing communities, and we 
believe that the Agencies’ proposal will help to further those goals. Therefore, we support the Agencies 
proposed rescission of the 2023 rule and the restoration of the 1995 rule. Furthermore, we agree with 
the Agencies’ that reaffirming the 1995 CRA regulation will further not only the underlying goals of the 
CRA, but also achieve the Agencies’ two additional objectives in reconsidering the CRA regulatory 
framework to: (i) restore certainty in the CRA regulatory framework for stakeholders, and (ii) limit 
regulatory burden on banks.   

We agree that returning to the regulatory framework established by the 1995 CRA regulations 
will help provide greater certainty regarding applicable CRA requirements. As the Agencies recognize, 
because the 2023 final rule is subject to legal action and has not taken effect, banks are currently subject 
to and examined under the 1995 CRA regulations. Banks have built successful CRA programs designed 
around the 1995 rules and have been serving their communities pursuant to those programs for three 
decades. Reaffirming that the 1995 CRA regulations would continue to apply to banks would provide 
certainty that they may continue to serve their communities pursuant to those programs as they have 
for many years. Furthermore, clarifying that banks need not allocate resources to comply with the 2023 
rule may allow banks to deploy those resources toward meeting the credit needs of their communities, 
thereby furthering the goals of the CRA.   

 
56 See Letter from the Bank Policy Institute re: Community Reinvestment Act Regulations (Docket ID OCC-2025-
0005, RIN 1557-AF30; Docket No. R-1869, RIN 7100-AG95; RIN 3064-AG13) (Aug. 18, 2025).  
57 89 Fed. Reg. 6574 (Feb. 1, 2024). 
58 89 Fed. Reg. 22060 (Mar. 29, 2024). 
59 The Agencies also proposed to make conforming amendments to the 1995 regulations to the Agencies’ definition 
of “small bank” and technical amendments to the OCC’s definition of “small bank” and transition provisions. The 
Agencies also proposed technical amendments to their regulations implementing the CRA sunshine requirements 
of the Federal Deposit Insurance Act, and the OCC is proposing technical amendments to its Public Welfare 
Investments regulation.  Community Reinvestment Act Regulations, 90 Fed. Reg. 34086 (July 18, 2025). 
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We also agree that rescinding the 2023 rule and returning to the 1995 rule would reduce 
regulatory burden. As the Agencies explain, requiring banks to comply with the 2023 rule would require 
banks to design, test, and implement new CRA programs, which would impose significant regulatory 
burden. As noted, banks have been serving their communities pursuant to programs designed around 
the 1995 framework for 30 years. Continuing those programs under the 1995 framework would 
therefore allow banks to continue to serve their communities pursuant to the goals of the CRA with de 
minimis additional regulatory burden. 

 
IV. Regulatory Reporting 

BPI recognizes that reporting requirements were in the scope of an earlier segment of the 
EGRPRA review. However, given the evolving regulatory environment and that this is the final phase of 
the decennial EGRPRA review, BPI would like to offer general comments related to reducing the burden 
of outdated, unnecessary, or unduly burdensome existing regulatory reporting requirements. The 
amount of regulatory reporting required to be provided by banks continues to expand over time as new 
forms and data fields are added to existing requirements, while few items are removed. Furthermore, 
regulatory thresholds that were set in nominal dollar terms and left unadjusted for prolonged periods of 
inflation and economic growth have resulted in institutions becoming subject to additional 
requirements, increasing the compliance burden and distorting the intended regulatory landscape. The 
agencies should follow the FDIC in its effort to index regulatory thresholds. Coordinated rulemaking 
across the Agencies is needed to ensure that regulatory thresholds and category definitions remain 
current, empirically grounded, and appropriately differentiated for institutions with varying risk 
profiles.60 

The Agencies should review existing reporting requirements to (i) reduce burden and eliminate 
duplicative requirements; (ii) ensure clear and precise instructions with a robust feedback/FAQ function 
for items that are ambiguous; and (iii) enhance consistency across reporting obligations. Regulatory 
reporting requirements should be streamlined to reduce burden and eliminate duplicative requirements. 
BPI has submitted comments aimed at this goal earlier this year and encourages the Agencies to review 
these materials, including the appendix to BPI’s response to the Federal Reserve Board’s notice of 
proposed rulemaking related to the stress capital buffer requirement,61 BPI’s response to the Agencies 
proposal on the FFIEC 009 and FFIEC 009a reports,62 and BPI’s response to the Agencies 30-day notice to 
align the Call Reports and FFIEC 002 reporting with FR Y-9C reporting and U.S. GAAP requirements.63 BPI 
expects to provide further comments on ways to reduce reporting burden on other regulatory reporting 
forms, including in response to the notice on the extension of the TIC-B series and regarding FR 2052a 
(“6G”) reporting, later this year. BPI further expects to provide feedback on the FR Y-14 series in 

 
60 See, Letter from the Bank Policy Institute, re: Notice of Proposed Rulemaking – Adjusting and Indexing Certain 
Regulatory Thresholds RIN 3064-AG15 (Sep. 26, 2025), https://bpi.com/wp-content/uploads/2025/09/BPI-FDIC-
Indexing-Comment-Letter-2025.09.26.pdf.  
61 See, Letter from the Bank Policy Institute, U.S. Chamber of Commerce, re: Modifications to the Capital Plan Rule 
and Stress Capital Buffer Requirement (Docket No. R-1866, RIN 7100 AG92) (June 23, 2025), https://bpi.com/wp-
content/uploads/2025/06/BPI-SCB-Proposal-Comment-Letter-4897-2200-0451-v.13.pdf.  
62 See, Letter from the Bank Policy Institute, re: FFIEC 009 and FFIEC 009a (OMB No. 1557-0100) Notice and Request 
for Comment (July 8, 2025), https://bpi.com/wp-content/uploads/2025/07/BPI-Comment-Letter-FFIEC-009-Final-7-
8-2025.pdf.  
63 See, Letter from the Bank Policy Institute, re: Call Report and FFIEC 002 Revisions; OMB Control No.: OCC 1557-
0081, FRB 7100-0036, FDIC 3064-0052 (Aug. 11, 2025), https://bpi.com/wp-content/uploads/2025/08/BPI-
Comment-Letter-Call-Report-and-FFIEC-002-Revisions.pdf. 
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connection with the forthcoming stress testing proposal, whenever such changes to the FR Y-14 are 
proposed.  

The Agencies should review reporting requirements to ensure clear and precise instructions are 
available for all reporting requirements and focus reporting on information that is material to safety and 
soundness. Additionally, the Agencies should update instructions based on FAQs received from reporting 
firms to enable consistent reporting across institutions and a more robust process for resolving 
ambiguities. The Agencies should also enhance consistency across reporting obligations to improve 
efficiency and reduce the cost of regulatory compliance. This includes aligning regulatory reporting forms 
where practicable and coordinating the implementation of future revisions and requirements across 
agencies. When issuing final reporting changes, Agencies should be cognizant of the time required for 
firms to implement such changes in a safe and sound manner, consistent with the expectations for data 
quality of both firms and the Agencies. And finally, the Agencies should also permit banks to use 
electronic signatures and remove antiquated requirements on reporting forms that still require so called 
“wet signatures.”  

 

 

  

***** 
 
 

The Bank Policy Institute appreciates the opportunity to comment as part of the EGRPRA review. 
If you have any questions, please contact me by phone at (202) 589-2458 or by email at 
Carly.Ritterband@bpi.com.  

 
Respectfully submitted,  

 
 
 

Carly Ritterband 
Assistant Vice President, Regulatory Affairs  
Bank Policy Institute  

 
 

  

mailto:Carly.Ritterband@bpi.com


17 
 

Appendix A  

Proposed Regulation II FAQs 

 

§ 235.5 Exemptions 

235.5(a) Small Issuer Exemption 

Q1. Section 235.5(a) provides that an issuer is exempt from the interchange fee standards if, 
among other things, the issuer “holds the account that is debited.” Does an issuer hold the account 
that is debited if the total amount of funds accessible exceeds the amount of funds held as deposits in 
the account at the issuer associated with the debit card?  

A1. No. An issuer “holds the account that is debited” only if the issuer holds, as deposit liabilities 
in an account at the issuer associated with the debit card, all of the cardholder funds accessible through 
electronic debit transactions that may be initiated using the card pursuant to the terms of the cardholder 
agreement.  An issuer only holds cardholder funds accessible through electronic debit transactions if 
those funds are held in an account at the issuer, reflected on the books of the issuer as a deposit liability 
to the cardholder, at the time the transactions are authorized.  An issuer may still hold the account that 
is debited where the issuer authorizes electronic debit transactions in excess of the available balance in 
an account pursuant to a discretionary overdraft service involving an incidental extension of credit by the 
issuer.  

Q2. Can an issuer that does not qualify for the small issuer exemption with respect to one card 
program still qualify for the exemption with respect to a different card program?  

A1. Yes. An issuer that does not qualify for the small issuer exemption with respect to one card 
program may still qualify for the exemption under a different card program. The small issuer exemption 
is available if the issuer holds the account that is debited and the issuer, together with its affiliates, has 
assets of less than $10 billion as of the end of the calendar year preceding the date of the electronic 
debit transaction. If an issuer that satisfies the asset size requirement of the small issuer exemption 
operates two debit card programs, one in which the issuer holds the account debited for electronic debit 
transactions and one in which the issuer does not hold the account debited, the issuer is eligible for the 
small issuer exemption with respect to the first program but not for the second.   
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Appendix B 

Necessary Capital Reforms 

Risk-Based Capital 

Federal Reserve 

FDIC 

OCC 

Reproposal of Basel III Endgame BPI comment letter on 
Basel Endgame 
Proposal (January 
2024) 

Expected Early 
2026  

Federal Reserve Final Rule on the Stress Capital Buffer  BPI comment letter on 
modifications to stress 
capital buffer 
requirement (June 
2025) 

Expected 2025 / 
Early 2026 

Federal Reserve NPR on models used in supervisory stress tests BPI opening brief 
challenging the 
Federal Reserve’s 
stress testing 
framework (March 
2025) 

 

Joint motion to stay 
the litigation (October 
2025) 

Expected 2025 

Federal Reserve NPR on scenario design for the supervisory stress test BPI opening brief 
challenging the 
Federal Reserve’s 
stress testing 
framework (March 
2025) 

Expected 2025 

https://bpi.com/wp-content/uploads/2024/01/ABA-BPI-Basel-III-Endgame-Comment-Letter-Final-2024.01.16.pdf
https://bpi.com/wp-content/uploads/2024/01/ABA-BPI-Basel-III-Endgame-Comment-Letter-Final-2024.01.16.pdf
https://bpi.com/wp-content/uploads/2024/01/ABA-BPI-Basel-III-Endgame-Comment-Letter-Final-2024.01.16.pdf
https://bpi.com/wp-content/uploads/2024/01/ABA-BPI-Basel-III-Endgame-Comment-Letter-Final-2024.01.16.pdf
https://bpi.com/wp-content/uploads/2025/06/BPI-SCB-Proposal-Comment-Letter-4897-2200-0451-v.13.pdf
https://bpi.com/wp-content/uploads/2025/06/BPI-SCB-Proposal-Comment-Letter-4897-2200-0451-v.13.pdf
https://bpi.com/wp-content/uploads/2025/06/BPI-SCB-Proposal-Comment-Letter-4897-2200-0451-v.13.pdf
https://bpi.com/wp-content/uploads/2025/06/BPI-SCB-Proposal-Comment-Letter-4897-2200-0451-v.13.pdf
https://bpi.com/wp-content/uploads/2025/06/BPI-SCB-Proposal-Comment-Letter-4897-2200-0451-v.13.pdf
https://bpi.com/wp-content/uploads/2025/03/BPI-Chamber-ABA-OH-v-Fed-Motion-For-Summary-Judgment.pdf
https://bpi.com/wp-content/uploads/2025/03/BPI-Chamber-ABA-OH-v-Fed-Motion-For-Summary-Judgment.pdf
https://bpi.com/wp-content/uploads/2025/03/BPI-Chamber-ABA-OH-v-Fed-Motion-For-Summary-Judgment.pdf
https://bpi.com/wp-content/uploads/2025/03/BPI-Chamber-ABA-OH-v-Fed-Motion-For-Summary-Judgment.pdf
https://bpi.com/wp-content/uploads/2025/03/BPI-Chamber-ABA-OH-v-Fed-Motion-For-Summary-Judgment.pdf
https://bpi.com/wp-content/uploads/2025/03/BPI-Chamber-ABA-OH-v-Fed-Motion-For-Summary-Judgment.pdf
https://bpi.com/wp-content/uploads/2025/10/Joint-Motion-To-Stay-Proceedings-Stress-Testing-2025.10.01.pdf
https://bpi.com/wp-content/uploads/2025/10/Joint-Motion-To-Stay-Proceedings-Stress-Testing-2025.10.01.pdf
https://bpi.com/wp-content/uploads/2025/10/Joint-Motion-To-Stay-Proceedings-Stress-Testing-2025.10.01.pdf
https://bpi.com/wp-content/uploads/2025/03/BPI-Chamber-ABA-OH-v-Fed-Motion-For-Summary-Judgment.pdf
https://bpi.com/wp-content/uploads/2025/03/BPI-Chamber-ABA-OH-v-Fed-Motion-For-Summary-Judgment.pdf
https://bpi.com/wp-content/uploads/2025/03/BPI-Chamber-ABA-OH-v-Fed-Motion-For-Summary-Judgment.pdf
https://bpi.com/wp-content/uploads/2025/03/BPI-Chamber-ABA-OH-v-Fed-Motion-For-Summary-Judgment.pdf
https://bpi.com/wp-content/uploads/2025/03/BPI-Chamber-ABA-OH-v-Fed-Motion-For-Summary-Judgment.pdf
https://bpi.com/wp-content/uploads/2025/03/BPI-Chamber-ABA-OH-v-Fed-Motion-For-Summary-Judgment.pdf
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Joint motion to stay 
the litigation (October 
2025) 

Federal Reserve Reproposal of GSIB surcharge reform BPI comment letter on 
capital requirements 
for large banking 
organizations (January 
2024) 

Expected 2025 / 
Early 2026 

Leverage Capital 

Federal Reserve 

FDIC 

OCC 

Final rule on Enhanced Supplementary Leverage Ratio BPI comment letter 
(August 2025) 

Expected 2025 

Federal Reserve 

FDIC  

OCC 

NPR on Tier 1 leverage reform BPI comment letter 
(August 2025) 

Suggest Early 
2026 

Tailoring 

Federal Reserve 

FDIC 

OCC 

NPR to revisit regulatory tailoring, including automatically index dollar 
thresholds as well as the application of prudential requirements within 
each category 

BPI comment letter 
(September 2025) 

Suggest Early 
2026 

https://bpi.com/wp-content/uploads/2025/10/Joint-Motion-To-Stay-Proceedings-Stress-Testing-2025.10.01.pdf
https://bpi.com/wp-content/uploads/2025/10/Joint-Motion-To-Stay-Proceedings-Stress-Testing-2025.10.01.pdf
https://bpi.com/wp-content/uploads/2025/10/Joint-Motion-To-Stay-Proceedings-Stress-Testing-2025.10.01.pdf
https://bpi.com/wp-content/uploads/2024/01/Joint-Trades-Legal-Comment-on-Basel-III-Endgame-Proposal-FINAL.pdf
https://bpi.com/wp-content/uploads/2024/01/Joint-Trades-Legal-Comment-on-Basel-III-Endgame-Proposal-FINAL.pdf
https://bpi.com/wp-content/uploads/2024/01/Joint-Trades-Legal-Comment-on-Basel-III-Endgame-Proposal-FINAL.pdf
https://bpi.com/wp-content/uploads/2024/01/Joint-Trades-Legal-Comment-on-Basel-III-Endgame-Proposal-FINAL.pdf
https://bpi.com/wp-content/uploads/2024/01/Joint-Trades-Legal-Comment-on-Basel-III-Endgame-Proposal-FINAL.pdf
https://bpi.com/wp-content/uploads/2025/08/BPI-eSLR-Letter.pdf
https://bpi.com/wp-content/uploads/2025/08/BPI-eSLR-Letter.pdf
https://bpi.com/wp-content/uploads/2025/08/BPI-eSLR-Letter.pdf
https://bpi.com/wp-content/uploads/2025/08/BPI-eSLR-Letter.pdf
https://bpi.com/wp-content/uploads/2025/09/BPI-FDIC-Indexing-Comment-Letter-2025.09.26.pdf
https://bpi.com/wp-content/uploads/2025/09/BPI-FDIC-Indexing-Comment-Letter-2025.09.26.pdf
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