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28 November 2024  

 Dear Sirs or Madams 

 

Review concerning the exemption of financial sector entities from the requirement to establish a 

branch under Article 21c of Directive 2013/36 (“CRD”) (as amended by Directive 2024/1619) (“CRD 

VI”) 

 

1. INTRODUCTION 

1.1 From 11 January 2027, CRD VI (via a new Article 21c to CRD) introduces a requirement for EU 

Member States to prohibit the provision of cross-border banking services (deposit taking; lending; 

guarantees and commitments) into the EU by certain third-country institutions other than from a 

locally licensed branch, subject to certain exemptions. Services and activities provided to credit 

institutions are exempt for the purposes of this requirement under Article 21c(2)(b) CRD VI. Recital 

(6) states: “The requirement to establish a branch in the Union should also not apply to interbank and 

interdealer transactions.” 

1.2 Under Article 21c(6) CRD VI, the EBA is required to review “whether any financial sector entity in 

addition to credit institutions should be exempted from the requirement to establish a branch for the 

provision of banking services by third-country undertakings in accordance with [Article 21c]”. The 

report shall “take into account financial stability concerns and the impact on the competitiveness of 

the Union.”  

1.3 We are a non-partisan public policy, research and advocacy group representing banks doing business 

in the United States and elsewhere. Many of our members will be impacted by the incoming cross-

border services restrictions under Article 21c CRD VI. We are writing to you on behalf of our 

membership to provide consolidated feedback on (i) the reasons why we believe that the exemption 

outlined in Article 21c(2)(b) should be extended to all “financial sector entities” and (ii) what we 

consider that concept should capture. We request that you consider our views for the purposes of your 

review. 
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2. BACKGROUND 

2.1 The current exemption under 21c(2)(b) CRD VI exempts core banking services provided by third-

country in-scope undertakings provided to credit institutions (the Interbank Exemption). The EBA’s 

review considers whether to extend the Interbank Exemption to cover other “financial sector entities” 

(FSEs).  

Financial sector entity definition 

2.2 FSE is not defined within CRD VI. There is an existing definition in CRR (Regulation 575/2013), 

which captures a range of entity types1.  This includes various classes of regulated entity (including 

insurers, reinsurers, broker-dealers and investment managers, payment services providers (PSPs) and 

e-money issuers (EMIs), and custodians and depositaries). 

2.3 While covering several common financial counterparties, the existing CRR definition is still much 

narrower than the plain meaning of FSE. It has a limited application under current EU law, which is 

used chiefly for calculating deductions of capital instruments under CRR (which may be subject to 

holdings or significant investment in an FSE).  

2.4 In our view there is no reason why the existing CRR definition of FSE should be retained for the 

purposes of extending the Interbank Exemption (should the EBA recommend doing so). The CRR 

definition was evidently drafted with a different legislative purpose than the perimeter of the restriction 

on the provision of third country core banking services into the Union. The current FSE definition 

could potentially exclude institutions who, in our members’ view, have a very clear rationale for 

exemption, such as central banks.  

Policy grounds for exemption 

Consistent with the EBA’s mandate to consider any recommendations for exemption, we consider that 

there are three core policy grounds for widening the exemption: 

(a) Financial stability: access to a diverse pool of banks enhances financial stability. By contrast, 

constraining EU market participants’ ability to access third-country banking services creates 

financial stability risks on several grounds: 

 

1  The definition captures the following (following the lettering in CRR): 

(a) an institution; 

(b) a financial institution; 

(d) an insurance undertaking; 

(e) a third-country insurance undertaking; 

(f) a reinsurance undertaking; 

(g) a third-country reinsurance undertaking; 

(h) an insurance holding company as defined in point (f) of Article 212(1) of Directive 2009/138/EC; 

(k) an undertaking excluded from the scope of Directive 2009/138/EC in accordance with Article 4 of that Directive; 

(l) a third-country undertaking with a main business comparable to any of the above entities, 

each, as applicable, as defined in CRR.  
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(i) The practical effect of CRD VI will be to cause international banks to migrate client 

relationships to EU subsidiaries given the costs of Member State-by-Member State 

branching. This in turn will effectively require intermediated access to core banking 

services provided from outside the EU, doubling up counterparty risk for EU 

participants (who will carry risk both on the TCB and its EU subsidiary).  

(ii) Constraining access in this way also concentrates risk in the EU financial sector. 

(iii) In jurisdictions which do not currently regulate commercial lending, non-bank lending 

(which are outside the scope of CRD VI) will likely become more predominant, 

resulting in lending migrating out of the regulated sector; 

(b) Cost: requiring intermediation of third-country core banking services also increases the cost 

of service. Trapping capital and liquidity in subsidiaries or branches, and requiring localisation 

of non-financial resources to continue to operate, increase the cost of providing services into 

the EU. These additional costs will inevitably result in increased costs to EU market 

participants seeking third-country banking services. 

(c) Competitiveness: increasing the cost of providing third-country banking services to EU 

consumers will also decrease the competitiveness of the EU banking sector, and with it its real 

economy. EU market participants, and their customers, will continue to require access to a 

broad range of global banking services following implementation of CRD VI. Requiring 

intermediation of these services is likely to cause smaller non-EU banks to exit various EU 

markets – particularly in the smaller Member States, where costs of compliance will clearly 

exceed the commercial returns available and will decrease competition in the market for core 

banking services in the EU. This, together with the increased cost of access for consumers of 

financial services located in the Union, seems to run counter to the objectives of the single 

market. Mario Draghi’s report into the future of European competitiveness (the Draghi 

Report) identifies the need for the EU to secure increased levels of financing from private as 

well as public sources. 

These policy grounds point to a wide scope of the FSE definition to maintain all wholesale market 

participants’ access to services at the lowest cost. 

3. PROPOSALS  

3.1 In light of the above we consider that (i) the Interbank Exemption should be extended to include FSEs 

and (ii) the definition of FSE should include the institutions contained in the existing CRR definition, 

and also certain further institutions that do not fall within the existing definition.  

3.2 We begin by outlining arguments for why certain counterparties within the existing FSE definition 

should be brought within scope of the Interbank Exemption, followed by raising certain other typical 

counterparties that do not fall within the existing CRR FSE definition but which our membership 

believes should also benefit from the exemption. In each case, our proposals are justified on the basis 

of the EBA’s mandate to consider financial stability and competitiveness within the Union, in 

particular with regard to the outcomes for local end users of financial services. 

Counterparties within the existing FSE definition 

3.3 Asset managers, depositaries and their funds 

Asset managers fall within the existing CRR definition of FSE by virtue of their provision of portfolio 

management and advice as their principal activity (making them financial institutions under CRR). 

“Asset management companies” are explicitly included in the definition of financial institution under 
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CRR.2 Depositaries would also be considered financial institutions on the basis that their principal 

activities are safekeeping and administration of financial instruments. 

For the purpose of the exemption, we consider that funds managed by an asset manager or fund 

manager should be FSEs. EU funds frequently use banks to provide collection and redemption 

accounts in New York and London. If restrictions are placed on EU asset managers accessing third-

country banking services, this may pose disadvantages to them and their underlying investors e.g. 

because of cross-border fees and longer/more complex settlement. This risks frustrating EU funds’ 

access to competitive credit rates, which would likely detriment underlying EU investors.  

Moreover, the restrictions that would apply to the provision of core banking services to funds create 

inconsistencies with the cross-border requirements under the US Rule 15a-6, in particular as regards 

the provision of services to US investment managers overseeing both US and EU funds. Under the US 

regulations and cross border rules, US investment managers consuming services provided by a bank 

are required to face the US entity of the bank. If the same investment manager were to also manage 

one or more EU funds (as is common), Article 21c would effectively require the investment manager 

to face the banks’ EU presence. Taken together, these two sets of requirements create friction and 

could be incompatible. In turn, this could create disruption to US investment managers’ provision of 

services into the EU, which would ultimately demote the competitiveness of this business and 

potentially increase the cost of access for EU consumers of these services. An extension of the 

Interbank Exemption to include funds would mitigate this risk. 

3.4 PSPs and EMIs 

As outlined above, most (non-bank) PSPs and EMIs3 would be financial institutions under CRR, 

meaning they would fall within the existing FSE definition.  

EU PSPs and EMIs rely heavily on non-EU located treasury services (in order to access the relevant 

central bank) for the provision of payment and e-money services to EU customers. PSPs are unlikely 

to be able to access such services otherwise, unless they have a regulated overseas entity. This would 

reduce the competitiveness of smaller local PSPs. PSPs are also often providing competing payment 

services with banks – EU credit institutions would not be restricted from receiving third country core 

banking services, meaning there would be an uneven playing field for PSPs accessing global banking 

services. 

In addition, PSPs often require USD clearing. EU banks are not members of Federal Reserve payment 

services and cannot provide such services to EU non-banks and corporates. As such, CRD VI could 

force a superfluous level of intermediation from the current service providers (through EU credit 

institutions) as these services cannot be migrated to EU service providers. This would leave many EU 

firms, especially smaller ones without non-EU located entities, unable to access vital risk management 

services and being exposed to currency and settlement risks that could create financial stability risks 

for the Union, potentially making EU assets less attractive to global investors. It would also add 

counterparty credit risk and practical inefficiencies resulting in e.g. a time lag to cross-border 

payments, without the benefit of moving any economic activity into the Union.4  

3.5 Insurance and reinsurance undertakings 

Most insurers and reinsurers will fall within the existing definition of FSE.  

Access to banking services is critical to insurance companies, especially in their insurance claim 

process, as it can impact operational efficiency, end-user satisfaction, and the company's competitive 

 
2  Article 4(1)(26) CRR. 
3  Licensed under PSD2 (Directive 2015/2366) and EMD (Directive 2009/110) respectively.  
4  For further information on participants and service providers of the US Federal Reserve please refer to: 

https://www.frbservices.org/financial-services/fednow/organizations  

https://www.frbservices.org/financial-services/fednow/organizations
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advantage. In particular, the provision of fast and secure payment methods is important for insurance 

companies as end-users expect to receive insurance payments quickly. Insurance companies that 

currently rely on third-country providers of these services to access non-EU markets could face 

significant friction in migrating their services to another provider. If not included, insurers might incur 

higher costs as they seek alternative EU banking solutions, possibly facing less favourable terms or 

increased fees from other providers. In turn, this creates operational inefficiencies as insurers may 

experience delays and inefficiencies in managing cross-border transactions, impacting cash flow and 

supply chain operations, ultimately impacting EU end users. 

3.6 Broker dealers 

Recital 6 of CRD VI clarifies that inter-dealer relationships are not intended to be within scope of the 

cross-border services branch requirement. However, dealers are not explicitly included in the inter-

bank exemption. Broker dealers would likely qualify as financial institutions (and thereby FSEs under 

the existing definition) by virtue of their own account or client trading activities. 

Broker dealers require global presence and access to local markets in order to best service their clients. 

Their primary function is to provide access to assets in different currencies and jurisdictions globally, 

thereby creating a substantial requirement to initiate and collect payments in all regions where their 

customers operate. Additionally, most broker dealer clients require presence in local markets to access 

cut-off times due to a high demand for time-sensitive payments in this segment particularly. Many of 

the services provided to EU broker dealer clients are also provided to banks (for the same purposes), 

and vice versa. This would cause inconsistency for third-country service providers which could 

potential impact to the underlying customers. For these reasons, EU Member States which already 

restrict cross-border banking activities (e.g. France) tend to exempt inter-dealer relationships. 

In addition, our membership also believe that the above arguments would also apply more broadly to 

all regulated investment firms (see paragraph 3.9 below). 

3.7 Non-banking entities within a banking group 

“Ancillary services undertakings” within banking groups are FSEs under the existing CRR definition. 

This would likely capture most non-banking entities within a banking group unless otherwise captured 

above.  

Non-banking entities in a banking group would be exempt when receiving core banking services from 

their own group (due to the intra-group exemption under Article 21c(2)(c) CRD VI) but not from 

elsewhere (unless their EU bank, if there is one, is willing to act as intermediary). If such entities are 

not exempt as well, this would mean such entities can only receive services from their own group 

(reducing competition from other providers). It would also give additional access to global markets 

for such entities as against standalone firms who cannot access third-country banking services via 

affiliates. There does not appear to be a policy reason to include these entities within scope of Article 

21c given their business will be to service an EU banking business (the credit institution element(s) of 

which are exempt under the Interbank Exemption). 

3.8 Non-securitisation special purpose vehicles (SPVs) 

SPVs are extensively used for various purposes in EU financial markets, usually for the specific 

purpose of raising finance secured by assets, often of a financial nature, held by the SPV. When the 

only assets held by SPVs are of a financial nature and the SPV’s principal activity is holding assets, 

these would satisfy the existing definition of FSE in CRR.5 

 
5  On the basis that the SPV would not be an institution or pure industrial company, but its principal activity is to (a) acquire holdings or (b) to 

pursue one of more activities outlined in points 2 to 12 and 15 to CRD, thereby satisfying the definition of “financial institution” – Article 

4(1)(26) CRR. 
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SPVs are generally managed by professional directors and corporate servicers and are established by 

sponsors who are highly sophisticated market participants. Where SPVs aid sponsor-driven acquisition 

financing, lending to such entities should not be regarded as “ordinary” corporate lending activities.   

Restricting the access of these entities to global banking services would make the finance raising 

activities of these SPVs more expensive because it would reduce the choices available to them. SPVs 

rely on leverage to be able to originate financial assets to EU borrowers so their ability to access a 

wide range of liquidity providers is important to ensure the best terms for ultimate clients.  

SPVs are incorporated by ultimate beneficial owners (e.g. large corporate groups) exactly in order to 

be able to access a wider range of markets and potential financing counterparties, for example to raise 

funds on a limited recourse basis – restricting their ability to deal with non-EU banks would reduce 

the options available to them with no obvious benefits to the Union.  Further, SPVs are an alternative 

to securitisation structures based on preferences for structure and risk appetite. The distribution of 

loans made to SPVs are not limited to capital markets. 

It is not obvious how restricting non-EU bank lending to EU SPVs would further the intentions of 

protecting financial stability in the Union. The use of SPVs allows credit risk to be syndicated globally, 

rather than being concentrated within the Union. 

Rather, the changes introduced by CRD VI would likely result in structural changes to how SPVs are 

used in European markets likely resulting in additional friction and cost, reducing the competitiveness 

of these structures as recipients of global banking services, potentially driving SPV financing business 

away from the Union. 

Counterparties potentially not within the existing FSE definition 

3.9 Securitisation special purpose entities (SSPEs) 

It is common for third country banks to provide core banking services (e.g. financing) to SPVs for the 

purposes of securitisations. SSPEs are not FSEs under the existing definition.6  

Securitisation structures are widely used by EU market participants and are crucial to the proper 

functioning of financial markets in the Union (through provision of e.g. liquidity in the market) and 

thereby financial stability and competitiveness. It is common for EU SPPEs to be financed by external 

parties. If SPPEs were restricted to receiving finance from EU credit providers, (a) EU SPVs may have 

to find alternative providers of funds (potentially at greater expense and reducing competition), and/or 

(b) funds providers would need to establish themselves in the EU, the cost of which would ultimately 

be passed on to the EU end investors. Increased friction in the use of SSPEs risks putting EU-originated 

securitisations at a competitive disadvantage, contrary to the current focus of EU policymakers on 

increasing the competitiveness of the EU securitisation market. To this end, the Draghi Report 

recommends prioritising growth in EU securitisation, and reducing prudential requirements on EU 

securitised assets, to increase the financing capacity of the banking sector in considering the future of 

European competitiveness.7 

3.10 Eligible counterparties 

Our membership considers that in principle any eligible counterparty (as defined under MiFID II 

(Directive 2014/65) should be afforded the same exemption as credit institutions (under the Interbank 

Exemption) with regard to cross-border banking services. This captures several sub-categories each of 

which our membership considers would be appropriate to exempt. 

 
6  This is confirmed by EBA Q&A 2014_1530, available at: https://www.eba.europa.eu/single-rule-book-qa/qna/view/publicId/2014_1530  
7  Page 60 of the Draghi Report. 

https://www.eba.europa.eu/single-rule-book-qa/qna/view/publicId/2014_1530
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Financially regulated entities 

Financially regulated entities of all types require banking services; to not expand the Interbank 

Exemption to all regulated entities would put non-credit institutions (and by extension their customers) 

at a competitive disadvantage, as these undertakings would be restricted to consuming banking 

services from EU credit institutions who themselves are able to access the global banking market at a 

potentially lower cost. Financially regulated entities are by their nature sophisticated and informed 

consumers of banking services, and have a professional interest (often also an obligation) to act in the 

best interests of their customers. As such, if consuming local banking services were in their business’ 

(and their customers’) interests, they would do so. Therefore, not expanding the Interbank Exemption 

to cover all financially regulated entities only serves to restrict the banking services readily available 

and marketable to them, thereby reducing competition and potentially increasing the cost of accessing 

such services.   

This would include each of the service providers addressed in the previous section, along with e.g. EU 

financial market infrastructures or investment firms not otherwise captured, all of which rely heavily 

on global banking services and together are critical to supporting financial stability in the Union.  

Central banks, national governments and supranational organisations 

These bodies are routine consumers of international banking services (in particular deposit taking for 

the purposes of correspondent banking and payment services) and their decisions are likely to be made 

exclusively with the financial stability of the Union in mind. Further, restricting access for central 

banks, national governments and supranational organisations to non-EU banking services could have 

serious inadvertent consequences, exacerbating financial stability risks at times of financial stress or 

crisis. 

On the current drafting of CRD VI it is not clear that any of these entities would be exempt 

counterparties for the purposes of the cross-border services restrictions (as even central banks do not 

necessarily qualify as credit institutions under CRR for the purposes of the Interbank Exemption). In 

our view it cannot have been the intention of CRD VI to restrict the access of these bodies to 

international banking services; to do so would clearly frustrate the preservation of financial stability 

in the Union rather than promote it. 

4. NEXT STEPS 

We should be grateful if the EBA would consider the proposals above for the purpose of its review. Our 

membership is keen to collaborate with the EBA for these purposes and would be happy to share any practical 

insights which may be helpful to the EBA. If you would like to discuss any of the elements in this letter, please 

contact Sam Riley at Sam.Riley@bpi.com or by phone: + 1 (202) 589-2406. 

Yours faithfully 

 

 

Sam Riley 

Samantha Riley 

Senior Vice President & Senior Associate General Counsel  

Bank Policy Institute  

  

mailto:Sam.Riley@bpi.com

