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Financial Stability Board

c/o Secretariat to the Financial Stability Board
Bank for International Settlements
Centralbahnplatz 2

CH-4002 Basel

SWITZERLAND

By email: fsbh@fsb.org

Re: Recommendations for Regulating and Supervising Bank and Non-bank Payment Service
Providers Offering Cross-border Payment Services Consultation Report

To the Secretariat to the Financial Stability Board:

The Clearing House Association L.L.C. (“TCH”)! and the Bank Policy Institute (“BPI”)? (together,
the “Associations”) submit this comment letter to the Financial Stability Board (“FSB”) in response to the
Recommendations for Regulating Supervising Bank and Non-bank Payment Service Providers Offering
Cross-border Payment Services Consultation Report (“Report”). As requested in the Report, TCH has
submitted responses to various questions for consultation included in the Report through the secure online
form provided by the FSB. In addition to those responses, we are submitting this letter to provide
additional comments and information regarding the provision of cross-border payment services by bank
and non-bank payment service providers (“PSPs”). The Associations appreciate the opportunity to
provide comments on the Report.

l. Introduction

On July 16, 2024, the FSB published the Report as a next step in furtherance of the FSB’s G20
Roadmap for Enhancing Cross-border Payments: Priority actions for achieving the G20 targets.

! The Clearing House Association L.L.C., the oldest banking trade association in the United States, is a nonpartisan
organization that provides informed advocacy and thought leadership on critical payments-related issues. Its sister company,
The Clearing House Payments Company L.L.C., owns and operates core payments system infrastructure in the United States,
clearing and settling more than $2 trillion each day. See The Clearing House’s website at www.theclearinghouse.org.

2 The Bank Policy Institute is a nonpartisan public policy, research and advocacy group that represents universal banks,
regional banks, and the major foreign banks doing business in the United States. The Institute produces academic research
and analysis on regulatory and monetary policy topics, analyzes and comments on proposed regulations, and represents the
financial services industry with respect to cybersecurity, fraud, and other information security issues.
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Generally, the Report sets out proposed policy recommendations intended to strengthen consistency in the
regulation and supervision of banks and non-banks in their provision of cross-border payment services in
a way that is proportionate to the risks associated with such activities. The objective of the Report is to
recommend measures to create a regulatory environment that facilitates reduced costs, increases delivery
speed and improves financial access and transparency by establishing a level playing field for bank and
non-bank PSPs to the extent possible given differences in business models and risk profiles. The Report
focuses on inconsistencies in regulation in areas such as consumer protection, licensing, anti-money
laundering/countering the financing of terrorism, operations, data protection and privacy.

The Report accurately describes the commercial environment for retail cross-border payments and
correctly identifies many of the regulatory risks and frictions associated with the provision of cross-border
payment services. The Report also reasonably portrays some of the inconsistencies in the supervision and
regulation of bank and non-bank PSPs within and across jurisdictions. However, as discussed below,
there are a few other regulatory frictions that the Report fails to address and that the FSB should consider
in developing its recommendations regarding the regulation and supervision of retail cross-border
payments. Most significantly, we strongly encourage the FSB to consider the impact of sanctions
screening obligations on the speed and processing of cross-border transactions.

1. Comments
a. Impact of Economic Sanctions Compliance on Cross-Border Payments

The Associations agree that the frictions identified in the Report that result from “the complexities
of meeting compliance requirements™ present an issue for both bank and non-bank PSPs participating in
the retail cross-border payment market. However, the Associations respectfully suggest that the Report
does not adequately account for the friction created by the risk of non-compliance with economic sanctions
in cross-border payments. Although Recommendation 6 touches on the friction that results from
differences in national economic sanctions regimes, the Associations believe that greater attention needs
to be paid to the impact on cross-border payments that results from the approach that bank regulators take
to the supervision of bank economic sanctions compliance efforts. TCH has previously sent a letter on
this subject to the FSB.#

The supervisory expectations of federal banking regulators (i.e., the Federal Reserve Board, OCC,
and FDIC) for sanctions screening are the most significant source of compliance friction in cross-border
payments for banks and have a large impact on the cost and speed of cross-border payments. In the United
States, there is an inherent tension between the strict liability nature of U.S. sanctions laws and the risk-
based approach to sanctions compliance that is set forth in guidance by the U.S. Department of the
Treasury’s Office of Foreign Assets Control (“OFAC”). This tension and supervisory oversight
discourages banks from adopting the risk-based approach that OFAC advocates and results instead in
impractical, costly sanctions screening.

The Associations believe that, while there are other compliance-related frictions related to cross-
border payments that merit attention, such as those discussed in the Report, sanctions screening has an
outsized impact on cross-border payments. The Associations recognize the important role that sanctions

3 Report, pg. 13.
4 See TCH Letter to FSB (“Re: G20 Roadmap for Enhancing Cross-Border Payments and Sanctions Compliance”) (May 19,
2023).
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play in foreign policy and that some level of sanctions screening friction in cross-border payments is
necessary to effectuate foreign policy goals. Our concerns lie with the need to better balance supervisory
expectations of federal banking regulators for sanctions screening with the public policy objective for
faster, cheaper cross-border payments. Absent the FSB’s endorsement of a more risk-based approach to
sanctions screening and a concomitant moderation of supervisory expectations, the speed and cost of
cross-border payments will not materially improve. This is an area that the FSB could seek to address
with its recommendations in the Report.

While sanctions screening is a necessary component of a sanctions compliance program, excessive
federal banking regulator supervisory attention is given to (i) the calibration of sanctions screening
systems to detect even the most obscure name variations, and (ii) associated alert handling practices. The
supervisory attention to these aspects of sanctions compliance is disproportionate to their usefulness in
achieving the policy goals of OFAC’s sanctions programs, including the prevention of sanctions evasion.
Consequently, banks devote tremendous resources to their screening programs, which divert finite
resources from more targeted and useful sanctions risk detection. In the United States, non-bank PSPs are
not subject to supervision by federal banking regulators or any equivalent governmental authority. In
practice, this absence of federal supervision of non-bank PSP sanctions compliance means that there is an
enormous disparity between the cost, process and effort required of bank and non-bank PSPs with respect
to sanction screening. Hence, the friction caused by the supervisory expectations of banking regulators
also contributes to an unlevel playing field between bank and non-bank PSPs with respect to retail cross-
border payments.

Apart from the adverse impact on retail cross-border payments that results from supervisory
expectations regarding sanctions screening, sanctions screening by its nature disrupts straight-through
processing. This is because it is performed in real-time, and by each U.S. bank (and by most international
banks) involved in a cross-border payment, which has an immediate impact on the cost and speed of cross-
border payments. These screening delays are caused in part by a duplication of efforts because banks
along the payment chain screen the same information for a single payment at each “link” of the payment,
resulting in repeated alert reviews and disposition processes. This multi-step, multi-institutional process
is further complicated and drawn out due to the fact that banks screen the same information against
incongruent sanctions lists (e.g., names may appear on some, but not all, sanctions lists; and the same
target may be associated with different identifiers by different sanctions authorities on their lists).

Because of the disproportionate impact that sanctions screening requirements have on bank PSPs
and the overall impact sanctions screening has on the speed and processing of cross-border payments, the
Associations respectfully assert that any discussion of regulatory complexity as a source of friction must
address the friction that derives from regulatory obligations that require PSPs to perform real-time
sanctions screening on cross-border payment transactions.

b. Inconsistency in the Regulation and Supervision of Bank and Non-Bank PSPs

As the FSB has indicated in the Report, inconsistencies in the supervision of bank and non-bank
PSPs is another complicating factor when it comes to complexities in compliance with varying regulations
applicable to cross-border payments.® The Associations agree that this increases the friction for PSPs

®> The Report defines “supervision” to include the measures that a competent authority may apply in enforcing compliance
with regulations. Report, pg. 7. Accordingly, we use the term “supervision” in this letter to include enforcement of
regulations, and we consider enforcement to be a critical aspect of supervision.
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providing cross-border payment services. The FSB addresses this topic in the Report from the perspective
of disadvantages experienced by non-bank PSPs due to unequal access to central bank operated payment
systems and central bank settlement accounts. Framed in this way, the FSB observes that non-bank PSPs
may face higher costs and lower processing speeds for cross-border payments when they need to rely on
bank services to complete transactions.

However, in the United States such inconsistencies in access to central bank services are dictated
by prudent operation of financial systems and are justifiable. In particular, the Federal Reserve Banks are
prohibited by law from providing services to non-banks. Further, even banks are not guaranteed access
to Federal Reserve Bank services. The Board of Governors of the Federal Reserve System has issued
guidelines related to account access for banks which favor restricting access to highly regulated and
supervised banks to minimize risk to the Federal Reserve System and the overall financial system.® Given
that non-banks in the U.S. are less regulated and supervised than banks, their inability to access central
bank services is justified by law and sound regulatory policy.

There are other areas of regulatory and supervisory inconsistency, however, that we think are not
justifiable and that have negative consequences for cross-border payments. Bank and non-bank PSPs that
engage in the same cross-border payment activities are subject to disparate regulation and supervision in
areas including anti-money laundering, operations and, as discussed above, sanctions screening. While
the Report alludes in a neutral fashion to supervisory approaches that vary with respect to customer due
diligence and suspicious activity monitoring, it does not recognize the economic consequence of this
variation in supervisory approaches.” A more direct assessment of the topic is that bank PSPs invariably
bear a greater burden for anti-money laundering compliance than non-bank PSPs due to inconsistent
supervisory approaches. This is true as well with respect to operational risks due to the generally higher
level of scrutiny applied by regulators to the conduct and operations of banks than of non-banks.

From a macro perspective, this disparity between bank and non-bank supervision has a negative
impact on the ability to manage risks related to cross-border payments. Of course, it also creates an uneven
playing field, which is an issue that the FSB generally has identified in the Report as a type of friction to
be addressed. But, the Report does not speak to the issue that there is a material cost to achieving the G20
targets and an unfair allocation of that cost burden resulting from the sparse regulation and supervision of
non-banks PSPs. In the United States, non-bank PSPs are lightly regulated and supervised and this is well
understood by banking regulators. To address this deficiency in the national regulatory scheme, banking
regulators have developed a supervisory approach that effectively allocates to banks the burden of
regulating and supervising non-bank PSPs. This is achieved through written policies of banking regulators
regarding supervisory expectations for so-called third party risk management and other supervisory tools,
including prudential examinations of banks. In effect, banking regulators have worked around their lack
of legal authority to supervise non-bank PSPs by deputizing banks to perform this obligation at banks’
own cost. This regulatory state of play has a negative impact on competition between bank and non-bank
PSPs, and competition is critical to improving cross-border payments.

® See Federal Reserve System, Docket No. OP-1747, Guidelines for Evaluating Account and Services Requests (August 15,
2022), https://www.federalreserve.gov/newsevents/pressreleases/other20220815a.htm.

" Report, pg. 16-17 (“Thus, while a jurisdiction’s regulatory requirements for CDD and suspicious activity monitoring
generally will apply to both banks and non-bank PSPs, the supervisory approaches for enforcing such compliance often vary,
especially if the AML/CFT and prudential supervisors are different or if the jurisdiction does not require licensing of all
nonbanks PSPs.”)
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The Associations fully endorse efforts to create an international framework for the supervision and
regulation of non-bank PSPs that fills the gap between the regulatory treatment of such entities and bank
PSPs. Also, we respectfully request that the FSB explicitly state in its recommendations that it is not
encouraging more regulation or supervision of bank PSPs. As we have discussed, regulation and
supervision of bank PSPs already is extensive and, in some respects, so much so that it works at cross-
purposes with the G20 targets. The FSB’s efforts should focus on closing the gap between the fulsome
regulation and supervision of bank PSPs and the often sparse regulation and supervision of non-bank PSPs
by decreasing unreasonably burdensome requirements on bank PSPs and increasing requirements on non-
bank PSPs, as appropriate, to achieve a middle-ground level playing field.

c. Framework for Considering Public Policy Goals, Business Models and Innovation

The Report asserts that in considering whether regulation and supervision of a cross-border
payment service is proportional to the risks presented, authorities “should keep in mind the importance of
a balance between the jurisdiction’s priority public policy goals and preserving the integrity of the
financial system and the PSPs and other financial institutions that operate within it.”® The Report also
identifies the differences in business models between bank and non-bank PSPs as a challenge to leveling
the regulatory and supervisory playing field. The Associations are concerned that the type of remarks
made in the Report regarding policy goals and business models (which often are coupled with praise for
innovation) are too frequently used by policy makers as a justification for regulating and supervising the
same activity performed by bank and non-bank PSPs in different ways.

The Associations respectfully suggest that public policy goals (e.g., financial inclusion),
differences in business models and notions that burdening non-bank PSPs undermines innovation should
not justify applying softer standards to the same activities or risks in the cross-border payment services of
bank and non-bank PSPs. The Associations acknowledge the need for an appropriate balance of public
policy goals and regulation/supervision, but that balance should be applied equally to bank and non-bank
regulatory and supervisory frameworks. In particular, the principle of proportionality and the need to
balance between different public policy goals is highly relevant to economic sanctions generally and the
U.S. supervisory expectation for sanctions screening specifically, as suggested in TCH’s previous letter
on this topic to the FSB. This is consistent with the “same activity, same risk, same rule” approach to
regulation and supervision promoted by the FSB in the Report.® Similarly, the Associations believe that
it is incumbent upon the FSB to recognize in its recommendations the unhelpful circularity of arguments
about the relationship between business model/innovation and regulation/supervision. That is, non-bank
PSPs are able to have untraditional business models and innovative services largely because they are not
burdened by the same regulation and supervision as bank PSPs, and bank PSPs could develop untraditional
business models and more innovative services absent the regulation and supervision they shoulder. If all
PSPs were subject to the same regulation/supervision for the same activity, all PSPs would be equally able
to develop the best cross-border payment services for customers.

d. Timeline of Finalizing Recommendations

Finally, the Associations respectfully suggest that the FSB’s timeline for accomplishing the
Report’s recommendations is overly optimistic. The exercise of finalizing the Report’s recommendations

8 Report, pg. 22.
° Report, pg. 4-5.
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and then having competent authorities revise their regulatory schemes and supervisory approaches likely
will require more than the few years identified in the FSB’s timeline.'® These issues are complex and we
believe that additional time will be required to address them.

1. Conclusion

The Report is an important step toward achieving the G20 targets. The FSB’s recommendations
will carry significant weight with national authorities and therefore it is important to account for all
frictions and related factors in the development of the recommendations. For the reasons discussed above,
the Associations respectfully request that the FSB consider further in developing its recommendations
regarding the regulation and supervision of cross-border payments (1) the significant impact that
supervisory expectations for sanctions screening have on the cost and speed of cross-border payments, (2)
the disparity in regulation and supervision of bank and non-bank PSPs, and (3) the fallacy in policies that
treat bank and non-bank PSPs differently when giving weight to public policy goals, business models and
the value of innovation.

Thank you in advance for your time and consideration. If you have any questions regarding the
foregoing request, please contact either of the undersigned.

Sincerely,
Alaina Gimbert Sam Riley
Is/ Is/
Senior Vice President & Associate General Senior Vice President & Associate General
Counsel Counsel
The Clearing House Association Bank Policy Institute
alaina.gimbert@theclearinghouse.org sam.riley@bpi.com

10 See FSB, G20 Roadmap for Enhancing Cross-border Payments, Table 2.
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