BANK POLICY INSTITUTE

June 14, 2024
Via Electronic Mail

Office of the Comptroller of the Currency

400 7th Street, SW, Suite 3E-218

Washington, DC 20219

Attention: Chief Counsel’s Office, Comment Processing

Re: Notice of Proposed Rulemaking: Business Combinations under the Bank Merger
Act (Docket ID OCC-2023-0017)

Ladies and Gentlemen:

The Bank Policy Institute' is filing this comment on the notice of proposed
rulemaking issued by the Office of the Comptroller of the Currency entitled Business
Combinations under the Bank Merger Act.> Although the OCC describes its proposal as
increasing the transparency of the standards that apply to the agency’s review of business
combinations® under the Bank Merger Act of 1960,* the purported “clearer guidelines’ would,
in multiple ways, actually inject considerable confusion and uncertainty by questioning or even
rejecting long-established precedent and statutory standards. The proposal would thereby
discourage, and outright disqualify, numerous legally permissible and meritorious business
combinations.

BPI is a nonpartisan public policy, research and advocacy group that represents universal banks, regional
banks, and the major foreign banks doing business in the United States. The Institute produces academic
research and analysis on regulatory and monetary policy topics, analyzes and comments on proposed
regulations, and represents the financial services industry with respect to cybersecurity, fraud, and other
information security issues.

OCC, Notice of Proposed Rulemaking: Business Combinations under the Bank Merger Act, 89 Fed. Reg.
10010 (Feb. 13, 2024).

See id. at 10010 (stating that the OCC is inviting comment on a proposed rule to “increase the transparency
of the standards that apply to the agency’s review of business combinations”).

4 Pub. L. No. 86-463, 74 Stat. 129, 129 (1960); 12 U.S.C. § 1828(c) (as amended).

5 What Should the U.S. Banking System Look Like? Diverse, Dynamic, and Balanced, University of
Michigan (Jan. 29, 2024) (the “January 29 Speech”) at 15, https://www.occ.gov/news-
issuances/speeches/2024/pub-speech-2024-6.pdf.




Executive Summary

» Policy Statement: The policy statement includes “General Principles of OCC Review” in

Section II that identify “positive indicators” (i.e., indicators in BMA applications “that
are consistent with approval”) and “negative indicators” (i.e., indicators in applications
where “the OCC is unlikely to find that the statutory factors under the BMA are
consistent with approval unless and until the applicant has adequately addressed or
remediated the concern”).® As written, we are concerned that the absence of even one
“positive” indicator is actually a negative indicator, creating a presumption against
approval, and that the presence of any one “negative” indicator is actually a prohibition.
Although we are in general agreement with the proposal’s stated objective of
transparency, certain terms of the proposal undercut that objective and have multiple
adverse consequences.

We recommend that the proposal, which if adopted would effectively be a final rule
in substance, be withdrawn for the following reasons:

e The absence of any of the positive indicators with respect to a particular
transaction would seemingly create a presumption against approval of that
business combination. If the OCC intended some other implication or result, the
proposal’s absence of any explanation creates confusion for firms considering a
strategic transaction, running counter to the stated objective of transparency.
Moreover, as discussed in this letter, a number of these positive indicators
establish metrics and other standards that depart from precedent, statutory
standards and sound policy.

e The presence of any of the “negative indicators” (including characteristics that by
their nature cannot realistically be “addressed or remediated,”” such as being a
subsidiary of a G-SIB) would seemingly be conclusive as to disapproval. At the
very least, the presumption against approval would be so unlikely to be rebutted
that the transaction would never be attempted in the first place. These negative
standards depart from precedent, statutory standards and sound policy.

e The costs of delay and risk of eventual denial of an application for both acquirers
and targets are so high that they would be unlikely to proceed with a transaction
even if there were only a presumption against approval under this indicator
framework. Merger policy should not be established through regulatory
ambiguity and uncertainty.

6

89 Fed. Reg. 10010, 10016.
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Any re-proposal should, at a minimum, address these concerns and be consistent
with law and the bank merger guidance of the other federal banking agencies.

Regulatory Amendments: We strongly disagree with the proposed removal of the
expedited review and streamlined application provisions. The same policy reasons for
the OCC’s adoption of these provisions in 1996® continue to exist today and are even
more compelling in view of the regulatory encouragement of a reduction of structural
complexity.

We recommend the OCC to retain the expedited review and streamlined application
provisions for the following reasons:

e Given the significant delay in approval timelines due, at least in part, to
constraints on the OCC staff’s time, we simply do not understand why the OCC
would create additional burdens for itself, as well as banks, by eliminating these
provisions, particularly when the provisions are only available for limited use in
connection with applications by “eligible banks” or those relating to internal
reorganizations. Transactions by well-rated institutions or those intended to
achieve internal operating efficiencies, regulatory compliance or beneficial
organizational simplification present lower levels of risk as compared to other
types of applicants or business combinations.

e The current regulation already expressly permits the OCC to remove a business
reorganization or streamlined application from the expedited review process when
the agency determines a full regulatory review is needed. Accordingly, we
believe that automatically subjecting these transactions to full regulatory review
and an extended approval time frame would be an unnecessary and therefore
wasteful allocation of resources.

e We also note that, while the OCC’s rulemaking is pending, which could be for a
prolonged period, the proposal may have a chilling effect on merger transactions
by national banks, particularly because of the potential uncertainties presented by
the proposed indicator framework. We, therefore, request that the OCC provide
additional clarity regarding the points raised in respect of this framework (as
described more fully in Part [ below), or how they would apply during the interim

See OCC, Final Rule: Rules, Policies, and Procedures for Corporate Activities, 61 Fed. Reg. 60342, 60342,
60348 (Nov. 27, 1996) (stating that the OCC is adopting expedited review procedures for “applications
submitted by healthy banks which applications should entail low levels of risk,” which would enable the
OCC to “calibrate the extent of regulatory review an application receives to focus more resources on
applications that are novel, are complex, or present potentially greater risk to the applicant bank,” and the
streamlined application provisions to permit “certain healthy banks to use a streamlined application form
under expedited review procedures to effect certain types of business combinations,” which would
“significantly reduce paperwork burden for these banks while maintaining the focus of the OCC’s review
on those areas that pose significant risks to national banks”).
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pre-finalization period, as soon as possible, and not await the conclusion of the
rulemaking process.

» Application Processing Timing: An end goal of increasing the transparency around the
OCC'’s review process should be to promote agency accountability for addressing
concerning aspects of the process, including uncertainty around the timing of approvals.
We find it troubling that the proposal lacks any recognition of what remains a critical
component of the bank merger application process—the unpredictable and often
protracted timing of the staff’s review of an application, which routinely diverges, often
significantly, from the OCC’s expected timeline of 60 calendar days, as set forth in the
Comptroller’s Licensing Manual .’

Separate and apart from this policy statement, we urge the OCC to provide more
detailed and accurate timing guidance in the Comptroller’s Licensing Manual as
described in this letter.

Introduction

The proposal departs from decades of precedent, sound public policy and
statutory standards, and does so without providing any quantitative data, evidence or analysis to
support the revised regulatory review framework. A clear understanding of how the OCC
evaluates business combinations under the BMA is necessary for bank management and boards
to assess potential transactions. A consistent and predictable regulatory application evaluation
policy produces societal benefits by encouraging business combinations that are consistent with
the BMA’s statutory standards and benefit their constituent companies and their communities,
customers and employees. These benefits are amplified when there is a unified and consistent
regulatory regime across the multiple agencies charged with evaluating the same types of
applications under a single statutory framework. Interagency consistency is particularly
important when the question is one of fidelity to statutory language. As Acting Comptroller Hsu
has acknowledged, “[a]bsent a consensus view, policymakers can be accused of seeing what they
want to see, leading to a perception that bank merger policy is fickle” and, therefore,
development of a disciplined and more “effective and stable bank merger policy” is necessary to
maintain public confidence.'”

OCC, Comptroller’s Licensing Manual on Business Combinations at 31,
https://www.occ.treas.gov/publications-and-resources/publications/comptrollers-licensing-
manual/files/pub-Im-business-combinations.pdf; see also OCC, 2023 Annual Report at 37 (indicating the
standard “target time” for processing applications for mergers is 60 days),
https://www.occ.gov/publications-and-resources/publications/annual-report/files/2023-annual-report.pdf.
January 29 Speech at 4, https://www.occ.gov/news-issuances/speeches/2024/pub-speech-2024-6.pdf.
Acting Comptroller Hsu has also recently commented that “healthy” mergers should be approved while
“unhealthy” ones should be rejected, but did not provide any guidance or context for what is meant by such
terms. See Acting Comptroller Hsu, Opening Remarks for the OCC Bank Merger Symposium at 2 (Feb. 10,
2023) (stating that “[the OCC] needs to build a better mousetrap so that healthy mergers get approved while
unhealthy mergers get rejected”), https://www.occ.gov/news-issuances/speeches/2023/pub-speech-2023-

15.pdf.




We are concerned, however, that recent actions by the federal banking
regulators—both the issuance of the OCC’s proposal and the Federal Deposit Insurance
Corporation’s proposed statement of policy'! on bank merger transactions—would in effect
preclude many beneficial bank merger and asset acquisition transactions, and, even for those that
would not be precluded, the proposals would heighten rather than reduce uncertainty relating to
the overall review process and the likelihood of approval. Given the serious concerns about
employee and customer retention arising from a prolonged approval process and the direct and
indirect costs of rejection of an application, the proposals if adopted would likely have a
substantial chilling effect on these types of strategic transactions at a time when economics and
the best interests of a sound banking system demand them.!? The result would be a less safe and
sound U.S. banking system that is less able to serve the nation’s businesses and consumers.
Consistent with the recent views expressed by senior officials in the federal banking regulators in
response to the OCC and FDIC proposals, we do not believe that regulators should engage in
“regulation by application,”!® which is what would occur as a practical matter if the policy
statement were adopted in the form proposed. We are also concerned that the proposals “reflect
[1 and would implement a bias against bank mergers that is bad policy and contrary to law.”'*
Furthermore, we believe that the ultimate goal for the federal banking regulators should be to
work with one another to “develop a regulatory framework that allows banks of all sizes and
various business models to flourish, is not biased in favor of one class of bank over others, and

FDIC, Request for Comment on Proposed Statement of Policy on Bank Merger Transactions, 89 Fed. Reg.
29222 (Apr. 19, 2024), https://www.federalregister.gov/documents/2024/04/19/2024-08020/request-for-
comment-on-proposed-statement-of-policy-on-bank-merger-transactions; see Statement by Acting
Comptroller of the Currency and FDIC Director, Michael Hsu, on the FDIC’s Proposed Statement of Policy
on Bank Merger Transactions (Mar. 21, 2024) (stating that “I support the FDIC’s proposed Statement of
Policy on Bank Merger Transactions and its publication in the Federal Register. The proposed Statement
of Policy aims to improve bank merger application outcomes and is broadly consistent with the proposed
policy statement issued by the OCC in January. Both are intended to provide additional transparency
around the agencies’ reviews of applications under the Bank Merger Act.”),
https://www.occ.treas.gov/news-issuances/news-releases/2024/nr-occ-2024-3 1 .html.

The record of bank consolidation during the past several decades, taken as a whole, demonstrates the
benefits of bank mergers on bank customers and the resiliency of the banking industry and overall
economy. Bank merger transactions have produced a wider variety of products and services, enhanced the
beneficial effects of networks, provided greater convenience for customers and contributed to greater
inclusion of the unbanked and under-banked. We are not aware of any empirical research that refutes these
conclusions. See, e.g., BPI and Mid-Size Bank Coalition of America, Letter to the Department of Justice
regarding enforcement policy respecting bank mergers, Appendix B (Feb. 10, 2022) (providing an
overview and analysis of research relating to the effects of bank mergers), https://bpi.com/wp-
content/uploads/2022/02/BPI-Responds-to-DoJ-Review-of-Competitive-Effects-of-Bank-Mergers.pdf.
Federal Reserve Governor Michelle W. Bowman, Bank Mergers and Acquisitions, and De Novo Bank
Formation: Implications for the Future of the Banking System (Apr. 2, 2024) (the “April 2 Speech”), at 12,
https://www.federalreserve.gov/newsevents/speech/bowman20240402a.htm#f1.

FDIC Director Jonathan McKernan, Statement on the Proposed Statement of Policy on Bank Merger
Transactions (Mar. 21, 2024), at 1, https://www.fdic.gov/news/speeches/2024/spmar2124b.html.

-5-



otherwise leaves it up to the market and the American people to determine how banking assets
are allocated across the system.”!?

Finally, and along these same lines, we agree with the Acting Comptroller that the
objective of bank merger policy should be “to promote a diverse and dynamic U.S. banking
system” capable of “supporting and balancing the diversity, dynamism, and size of the U.S.
economy.”!'® In this letter, we offer recommendations on the application filing and approval
criteria and other proposals on how to make the regulatory review process not only more
transparent, but also more efficient and one that promotes a vibrant banking system more capable
of serving its customers and communities.

Discussion

If adopted, the OCC’s proposed rule and policy statement likely will be subject to
Administrative Procedure Act (“APA”) review.!” Under the APA, agency rulemaking must “be
grounded in a valid grant of authority from Congress,”'® and must not be arbitrary and capricious
or otherwise contrary to law.!” Generally, a rule is arbitrary and capricious where “the agency
has relied on factors which Congress has not intended it to consider, entirely failed to consider an
important aspect of the problem, offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it could not be ascribed to a difference in
view or the product of agency expertise.”?°

For the reasons discussed below, we submit that aspects of the OCC’s proposed
rule and policy statement are contrary to the BMA, often not grounded in a valid grant of
authority by Congress and otherwise arbitrary and capricious under the APA.

Our specific recommendations and observations are set out below.

FDIC Vice Chairman Travis Hill, Statement on the Proposed Statement of Policy on Bank Merger
Transactions (Mar. 21, 2024) (the “Hill Statement”), at 4,
https://www.fdic.gov/news/speeches/2024/spmar2 124c.html.

16 January 29 Speech at 13-14.

17 Although the proposed “Policy Statement Regarding Statutory Factors Under the Bank Merger Act” is
labeled a policy statement, courts will consider its substance to determine whether it will be subject to
review as final agency action. See Am. Tort Reform Ass’n v. OSHA, 738 F.3d 387, 395 (D.C. Cir. 2013)
(“[1]f an agency issues a statement that is labeled an interpretative rule or a policy statement and it has all
of the indicia of a final legislative rule, then the rule will be subject to review.”).

18 FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 161 (2000).
19 City of Oberlin v. FERC, 937 F.3d 599, 605 (D.C. Cir. 2019); accord 5 U.S.C. § 706(2)(A), (C).
20 Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). In

addition, where an agency “chang[es] position,” its action is subject to additional constraints. FCC v. Fox
Television Stations, Inc., 556 U.S. 502, 515 (2009). It must “show that there are good reasons for the new
policy” and, when the “new policy rests upon factual findings that contradict those which underlay [a] prior
policy” it must provide a “more detailed justification than what would suffice for a new policy created on a
blank slate.” Id. Accordingly, an “[u]nexplained inconsistency” in agency policy is a “reason for holding
an interpretation to be an arbitrary and capricious change from agency practice.” Nat’l Cable & Telecomm.
Ass’n v. Brand X Internet Servs., 545 U.S. 967, 981 (2005).
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I Certain Aspects of the Policy Statement, Particularly the “Indicator” Framework,
Are Contrary Not Only to the Express Statutory Framework But Also to Sound
Bank Merger and Public Policy.

It is helpful that the policy statement reaffirms some components of the OCC’s
existing policy regarding business combinations, such as the factors and balancing test used in
connection with its evaluation of the financial stability factor, which is also consistent with the
Federal Reserve’s analytical approach.?! However, as explained below, there are multiple
aspects of the policy statement that depart from the OCC’s past practice, sound policy and
Congressional mandate.*

The policy statement also fails to address the often unpredictable and prolonged
timing of the agency’s review and processing of BMA applications, which is one of the most
critical issues facing banks today in their consideration of consolidation opportunities.

A. Comments on Section II of the Policy Statement (General Principles of
OCC Review)

i The “Positive Indicators”

The OCC states in Section II of the proposed policy statement that “[a]pplications
that are consistent with approval generally feature a// of the following [13] indicators.”* This
statement would effectively establish a presumption against any application that fails to meet
even one of the 13 separate criteria. Such a presumption is not consistent with the agency’s past
practice, good public policy or the BMA.

As discussed below, although several of the positive indicators are consistent with
the BMA statutory factors and previous OCC guidance, some are new standards that are contrary
to the plain language of the BMA, the approach previously established by the federal banking
regulators and sound policy. Still other indicators are drafted in a vague manner that appears to

21 See 89 Fed. Reg. 10010, 10016; see, e.g., Federal Reserve, Order Approving the Acquisition of a Bank
Holding Company and the Merger of Bank Holding Companies (Jan. 17, 2023) at 42-48 (summarizing the
size, substitutability, interconnectedness, complexity, and cross-border activity factors evaluated in
connection with resolution of the financial stability statutory factor),
https://www.federalreserve.gov/newsevents/pressreleases/files/orders20230117al.pdf.

Furthermore, it is unclear whether the OCC would intend to apply this indicator framework in the context
of non-expansionary business combinations, such as internal reorganization transactions. We do not
believe the indicator framework as written would be appropriate to apply to business combinations that are
not expansionary in nature, particularly if the OCC ultimately eliminates the existing expedited review and
streamlined application procedures that may be applied to these types of transactions. We note that the
Federal Reserve has distinguished its evaluation criteria for bank merger transactions that are expansionary
in nature. See, e.g., Federal Reserve, SR 14-2/CA 14-1: Enhancing Transparency in the Federal Reserve’s
Applications Process (Feb. 24, 2014), https://www.federalreserve.gov/supervisionreg/srletters/sr1402.htm.
3 89 Fed. Reg. 10010, 10016 (emphasis added).
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decrease rather than increase transparency and, depending on their subjective interpretation by
the OCC, would discourage beneficial business combinations.?*

1. Less than $50 billion in Assets (Positive Indicator 2)

This indicator of approval is satisfied only if the resulting institution has total
assets of less than $50 billion. There is no such size-based requirement or presumption set forth
in the BMA and, in fact, it is directly contrary to Congress’s statutory framework for bank
mergers. The size limit imposed by Congress on mergers—10% of national deposits or
liabilities*>—is approximately 40 times the size of a $50 billion-asset bank.?® In addition, when
Congress established $50 billion as a threshold in the Dodd-Frank Wall Street Reform and
Consumer Protection Act,?’ that threshold was established in terms of increased regulatory
oversight, not as an indicator of consistency with the BMA statutory factors.?®

The impact of this indicator would be significant. It would essentially disqualify
41 banks that have $50 billion or more in total assets, along with many mergers by another 10
banks that have close to $50 billion in total assets.?’ Such a result is not supported by the
position of a $50 billion-asset bank in the U.S. financial ecosystem. A bank of that size would
have approximately one quarter of 1% (0.025%) of the total U.S. banking system assets.>* It
would be dwarfed by the largest banks, which would be up to 68 times larger.

The proposal is also inconsistent with regulatory precedent. Most recently, in
January 2023, the OCC approved a merger in which the resulting national bank would have

24 As discussed in further detail below, a number of the indicators would establish numerical and other

“bright-line” thresholds, which would be taken into consideration by a court in reviewing the substance of
the proposal to determine whether it will be subject to review as final agency action. See 12 C.F.R. part 4,
subpart F, Appendix A at 2 (Statement Clarifying the Role of Supervisory Guidance).

2 Pub. L. No. 103-328, 108 Stat. 2338, 2339 (1994) (concentration limit provision of the Riegle-Neal
Interstate Banking and Branching Efficiency Act establishing a cap of 10% of the total amount of deposits
of insured depository institutions in the United States); see also Pub. L. No. 111-203, § 622(b), 124 Stat.
1376, 1601, 1633 (2010) (concentration limit provision of the Dodd-Frank Act establishing a 10% cap on
total consolidated liabilities of any one institution in relation to all banking liabilities).

26 FDIC, 2022 Summary of Deposits at 46 (Sept. 22, 2023) (stating that as of June 2022, the national deposit
was $18.1 trillion), https://www.fdic.gov/analysis/quarterly-banking-profile/fdic-quarterly/2023-vol17-
1/articlel.pdf.

2 Pub. L. No. 111-203, § 165(a), 124 Stat. 1376 (2010).

28 Similarly, when the OCC established heightened standards for certain insured national banks, insured

federal savings associations and insured federal branches with at least $50 billion in assets, it did so in

terms of governance standards and not as a size limitation. See OCC, Guidelines Establishing Heightened

Standards for Certain Large Insured National Banks, Insured Federal Savings Associations, and Insured

Federal Branches; Integration of Regulations, 79 Fed. Reg. 54518 (Sept. 11, 2014).

See Board of Governors of the Federal Reserve System, Insured U.S.-Chartered Commercial Banks that

have Consolidated Assets of $300 Million or More, Ranked By Consolidated Assets (as of Dec. 31, 2023),

https://www.federalreserve.gov/releases/lbr/current/.

30 See id. (latest Federal Reserve data as of Dec. 31, 2023 lists total U.S. domestic assets as $20,005,305 (in
millions)).
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approximately $268.2 billion in total assets.>! In 2022, the OCC approved two mergers in which
the resulting national bank considerably exceeded the $50 billion asset threshold—and in one
case by 13 times.?? In fact, from 2015 to 2023, there have been at least eight mergers approved
by the OCC with combined assets greater than $100 billion—on average, one per year.*® In light
of these very recent precedent transactions, it is inaccurate to assert that the OCC is merely
providing clarity in how it currently evaluates BMA applications or to suggest that the OCC
would not be departing from its own direct precedent.** Moreover, such a reversal of policy
would create profound competitive inequities between banks that made key strategic acquisitions
before the change in policy and those that did not. If it is not the intention of the OCC to in fact
preclude transactions for which a resulting institution would exceed this arbitrary cap, the agency
should—consistent with the goal of transparency—-clearly explain the purpose of including this
indicator and how its use in evaluating merger applications is consistent with Congressional
direction in the BMA.

31 See OCC, Conditional Approval relating to Bank of the West’s merger with BMO Harris Bank, N.A.
(Jan. 17, 2023), https://www.occ.gov/news-issuances/news-releases/2023/nr-occ-2023-8a.pdf.
32 See OCC, Conditional Approval relating to MUFG Union Bank’s merger with U.S. Bank, N.A.

(Oct. 14, 2022) (resulting national bank had approximately $679.6 billion in total assets),
https://www.occ.gov/news-issuances/news-releases/2022/nr-occ-2022-128a.pdf; OCC, Conditional
Approval relating to Investors Bank’s merger with Citizens Bank, N.A. (Mar. 24, 2022) (resulting national
bank had approximately $214.9 billion in total assets), https://www.occ.gov/topics/charters-and-
licensing/interpretations-and-actions/2022/crad229.pdf.

See, e.g., OCC, Conditional Approval relating to Merger of First Niagara Bank, National Association,
Buffalo, New York into KeyBank National Association, Cleveland, Ohio (Sept. 22, 2016) (resulting
national bank had approximately $133.0 billion in total assets), https://www.occ.gov/topics/charters-and-
licensing/interpretations-and-actions/2016/crad177.pdf; OCC, Approval relating to Merger of Scottrade
Bank, St. Louis, Missouri with and into TD Bank, National Association, Wilmington, Delaware (May 18,
2017) (resulting national bank had approximately $285.2 billion in total assets),
https://www.occ.gov/topics/charters-and-licensing/interpretations-and-actions/2017/crad182.pdf; OCC,
Approval relating to Merger of BBVA USA, Birmingham, Alabama with and into PNC Bank, National
Association, Wilmington, Delaware (May 14, 2021) (resulting national bank had approximately $556.1
billion in total assets), https://www.occ.gov/topics/charters-and-licensing/interpretations-and-
actions/2021/cd21-01.pdf; OCC, Approval relating to Merger of TCF National Bank, Sioux Falls, South
Dakota with and into The Huntington National Bank, Columbus, OH (May 25, 2021) (resulting national
bank had approximately $170.8 billion in total assets), https://www.occ.gov/topics/charters-and-
licensing/interpretations-and-actions/2021/crad204.pdf; OCC, Conditional Approval relating to Investors
Bank’s merger with Citizens Bank, N.A. (Mar. 24, 2022) (resulting national bank had approximately
$214.9 billion in total assets), https://www.occ.gov/topics/charters-and-licensing/interpretations-and-
actions/2022/crad229.pdf; OCC, Conditional Approval relating to MUFG Union Bank’s merger with U.S.
Bank, N.A. (Oct. 14, 2022) (resulting national bank had approximately $679.6 billion in total assets),
https://www.occ.gov/news-issuances/news-releases/2022/nr-occ-2022-128a.pdf; OCC, Conditional
Approval relating to Bank of the West’s merger with BMO Harris Bank, N.A. (Jan. 17, 2023) (resulting
national bank had approximately $268.2 billion in total assets), https://www.occ.gov/news-issuances/news-
releases/2023/nr-occ-2023-8a.pdf.

See 89 Fed. Reg. 10010, 10012 (stating that the proposed policy statement would “expand upon” the
information currently included in the Comptroller’s Licensing Manual and outline general principles that
the OCC already “applies” when reviewing applications).

33

34
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2. Disproportionate Size (Positive Indicator 9)

This second size-based indicator of approval requires the target’s combined total
assets to be less than or equal to 50% of acquirer’s total assets. In practice, this indicator would
establish a presumption against so-called “mergers of equals” or other types of business
combinations where one party is not clearly dominant from a total assets standpoint. We are
aware of no evidence or statutory basis for concluding that mergers with such characteristics are
less safe or successful than mergers with greater size disproportionality, and the proposal
provides none.

In addition, such a standard would represent a departure from regulatory policy
and practice without any explanation or rationale. There have been numerous transactions
approved by the federal banking regulators, including the OCC, where the acquirer is less than
twice the size of the target.>> We are unaware of a single case where relative size has been cited
as a negative factor in the regulatory decision, much less where this standard has been used to
deny an application. We are also unaware that, post hoc, such mergers have resulted in worse
outcomes from a safety and soundness, competitive or any other perspective, and the proposal
provides no data or evidentiary support to the contrary.

3. Clear Absence of “Significant Adverse Effect” on Competition
(Positive Indicator 11)

Under the proposal, a transaction that “clearly would not have a significant
adverse effect on competition® would be consistent with approval. The addition of the term
“clearly” creates a “burden of proof” type standard that is inconsistent with the standard enacted
by Congress and followed by the federal banking regulators and Department of Justice. Put
simply, if adopted, this indicator would effectively, and impermissibly, amend the express
statutory language approved by Congress.

35 See, e.g., Federal Reserve, Order Approving the Acquisition of a Bank Holding Company (Apr. 11, 2024)

(approving the merger of Lakeland Bancorp (approximately $11.1 billion in total assets) with and into
Provident Financial Services, Inc. (approximately $14.2 billion in total assets) and citing the FDIC’s
approval of the merger of Lakeland Bank with and into Provident Bank on Mar. 21, 2024),
https://www.federalreserve.gov/newsevents/pressreleases/files/orders20240411al.pdf; Federal Reserve,
Order Approving the Acquisition of a Bank Holding Company (Jan. 27, 2022) (citing the OCC’s Aug. 19,
2021 approval under the BMA of the merger of First Midwest Bank (approximately $24.0 billion in total
assets) with and into Old National Bank (approximately $22.0 billion in total assets)),
https://www.federalreserve.gov/newsevents/pressreleases/files/orders20220127al.pdf; OCC, Conditional
Approval (Feb. 24, 2021) (approving the merger of The Fauquier Bank (approximately $867.2 million in
total assets) with and into Virginia National Bank (approximately $918.4 million in total assets)),
https://www.occ.gov/topics/charters-and-licensing/interpretations-and-actions/2021/cal1260.pdf; FDIC,
Order and Basis for Corporate Approval (Nov. 19, 2019) (approving the merger of Branch Banking and
Trust Company (approximately $236.0 billion in total assets) with SunTrust Bank (approximately $227.0
billion in total assets)), https://www.fdic.gov/news/press-releases/2019/pr19111a.pdf.

36 89 Fed. Reg. 10010, 10016 (emphasis added).
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Both the Bank Holding Company Act of 19567 and the BMA state that an agency

will not approve a proposed merger or acquisition where the transaction “substantially lessen[s]
competition, or [] tend[s] to create a monopoly, or which in any other manner would be in
restraint of trade,” unless the appropriate agency “finds that the anticompetitive effects of the
proposed transaction are clearly outweighed in the public interest by the probable effect of the
transaction in meeting the convenience and needs of the community to be served.”® This
standard has been an aspect of the statutory construct that Congress has chosen to maintain over
the past 60 years®® and, therefore, any antitrust-related indicator proposed by the OCC should
adhere to it.*

37
38
39

40

Pub. L. No. 84-511, 70 Stat. 133, 133 (1956) (as amended).

12 U.S.C. § 1828(c)(5)(B); 12 U.S.C. § 1842(c)(1)(B).

When Congress enacted the BMA in 1960, the federal banking regulators were directed to “take into
consideration the effect of the transaction on competition (including any tendency toward monopoly)” and
to not approve any merger unless “after considering all [enumerated] factors, it finds the transaction to be
in the public interest.” Pub. L. No. 86-463, 74 Stat. 129, 129 (1960). Similarly, the BHCA, which
Congress enacted in 1956, required the Federal Reserve to take into consideration “whether or not the
effect of such acquisition or merger or consolidation would be to expand the size or extent of the bank
holding company system involved beyond limits consistent with adequate and sound banking, the public
interest, and the preservation of competition in the field of banking.” Pub. L. No. 84-511, 70 Stat. 133, 135
(1956).

In 1966, however, Congress amended the BMA and BHCA in three key respects. First, it made clear that
the basic competitive analysis was the same for bank mergers as that applied to mergers in all other
industries under the Sherman and Clayton Acts. Second, the amendments eliminated “in the public
interest” as a required finding for approval. Third, the amendments, instead, introduced public interest as
an exception to an adverse competitive effect under the Clayton Act standard.

As rewritten by Congress, the statutes provide that the relevant agency (1) not approve a proposed
acquisition that “would result in a monopoly” or “substantially [] lessen competition” unless the
“anticompetitive effects of the proposed transaction are clearly outweighed in the public interest . . . in
meeting the convenience and needs of the community to be served” and (2) consider the combined
organization’s “financial and managerial resources and future earnings prospects,” as well as “the
convenience and needs of the community to be served.” Pub. L. No. 89-356, 80 Stat. 7, 8 (1966); Pub. L.
No. 89-485, 80 Stat. 236, 238 (1966). See United States v. Third National Bank in Nashville, 390 U.S. 171,
177 (1968).

Inclusion of this antitrust-related factor also appears contrary to the OCC’s statement that “[p]roposed
appendix A would not address the BMA statutory factor[] of competition.” See 89 Fed. Reg. 10010,
10012, n.11. We assume that by including this type of statement, the OCC is signaling that it will continue
to follow the long-established approach developed by the OCC as well as the DOJ, FTC and other federal
banking regulators in assessing competitive impact of a transaction, including adhering to the standards set
forth in United States v. Philadelphia National Bank. As noted by Assistant Attorney General Jonathan
Kanter, the standard adopted by the U.S. Supreme Court in 1963 in Philadelphia National Bank is “still
binding” and, therefore, any revisions to the DOJ’s bank merger guidelines must be “anchored . . . in [such]
binding precedent and [the] statutory text.” Jonathan Kanter, Promoting Competition in Banking,
Brookings Institution’s Center on Regulation and Markets Event (June 20, 2023),
https://www.justice.gov/opa/speech/assistant-attorney-general-jonathan-kanter-delivers-keynote-address-
brookings-institution# ftn6.
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4. Absence of Enforcement Actions (Positive Indicator 6)

The proposal includes an indicator of approval to be that “[an] acquirer has no
open formal or informal enforcement actions.”*!

First, as a practical matter, many enforcement actions (especially informal ones)
are immaterial to the facts and circumstances relating to the business combination that is the
subject of a particular BMA application. Congress could have conditioned approval under the
BMA on the absence of enforcement actions, but has not done so, although it has chosen to
impose such conditions in other contexts.*?

Second, it is often the case that the termination of an enforcement action can be a
protracted process, requiring months of validation as to both remediation and sustainability, and
“business as usual” operation even when full remediation has been achieved. Applicants should
not be precluded (or even disfavored) from a merger transaction in circumstances where an
enforcement action has been substantially resolved but remains “open” due to validation or other
procedural requirements by regulatory staff. At most, this indicator should refer to formal
enforcement actions that are not substantially remediated.

In addition, to the extent that an acquirer retains a “2” composite and managerial
rating notwithstanding an enforcement action, there would appear to be no basis to consider the
existence of such an action as inconsistent with (much less preclusive of) an approval under the
BMA. By maintaining a 2 rating, the OCC has determined that the “managerial resources” test
in the BMA* is presumptively satisfied.

5. Absence of Fair Lending Actions (Positive Indicator 7)

Under the proposal, an indicator of approval is when “[an] acquirer has no open
or pending fair lending actions, including referrals or notifications to other agencies.”** Here
too, there is no statutory basis supporting the presumption that this indicator would create.
Additionally, there is no basis to conclude that compliance issues relating to fair lending should
be treated differently from other categories of compliance issues.

99 ¢

Even more importantly, though, the references to “pending actions,” “referrals” or
“notifications” are problematic. If adopted, this indicator would in effect mean that the mere

4 89 Fed. Reg. 10010, 10016. We also note that, although “not [being] subject to a cease and desist order,
consent order, formal written agreement, or Prompt Corrective Action directive (see 12 C.F.R. part 6,
subpart B)” is a component of the definition of “eligible bank or eligible savings association,” that standard
is employed as one of the qualification criteria for use of the streamlined application and not presented as a
feature that may be determinative of consistency with approval under the BMA. See 12 C.F.R. §§ 5.3,
5.333).

42 See 12 U.S.C. § 1828(c); Section 612 of the Dodd-Frank Act, 12 U.S.C. § 214d (prohibiting the conversion
of a national bank into a state bank or state savings association “during any period in which the national
bank[] is subject to a cease and desist order (or other formal enforcement order) issued by, or a
memorandum of understanding entered into with,” the OCC).

43 12 U.S.C. § 1828(c)(5)(B).

W 89 Fed. Reg. 10010, 10016.
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existence of an investigation involving an acquirer creates a presumption against approval of its
proposed business combination, which would be inappropriate given that consumer laws relating
to fair lending contain a wide range of sanctions that can be imposed notwithstanding a
transaction. In addition, the standard for referrals of fair lending actions to other agencies is low
and requires only that an agency have “reason to believe” that there has been, or even receives
information “suggesting,” a violation under the applicable statute.*> In other words, the standard
does not require a factual finding, but merely a suggestion. Accordingly, a “no referral”
indicator would be too broad and over-inclusive for an indicator of merger (dis)approval.
Another reason that this “indicator” is concerning is that the referral process can take a lengthy
period of time before a decision is reached, so a bank could be precluded from transactions for a
significant period of time even if the “other” agency ultimately determines that there has been no
violation. In such a situation, a bank could be precluded from acquisitions for years even though
there was no underlying basis for doing so.

6. Absence of Adverse Public Comments (Positive Indicator 13)

Included in the policy statement is an indicator of approval that considers the
absence of any adverse comment “raisi[ng] a significant CRA*® or consumer compliance
concern.”¥ Including this as a “positive indicator” would be inconsistent with the statutory
scheme developed by Congress. The BMA does not permit an application to be disfavored,
much less denied, on the basis of a “concern” that has been “raised.” Rather, the statute requires
that an agency make an actual finding that a specific statutory standard has not been met.*>* In

4 See 15 U.S.C. § 1691e(g) (“Each agency . . . shall refer the matter to the Attorney General whenever the
agency has reason to believe that 1 or more creditors has engaged in a pattern or practice of discouraging or
denying applications for credit in violation of section 1691(a) of [the Equal Credit Opportunity Act]. Each
such agency may refer the matter to the Attorney General whenever the agency has reason to believe that 1
or more creditors has violated section 1691(a) of [the Equal Credit Opportunity Act].”); see also 15 U.S.C.
§ 1691e(k) (“Whenever an agency . . . (1) has reason to believe . . . that a violation of [the Equal Credit
Opportunity Act] has occurred; (2) has reason to believe that the alleged violation would be a violation of
the Fair Housing Act; and (3) does not refer the matter to the Attorney General . . ., the agency shall notify
the Secretary of Housing and Urban Development of the violation . . . .”); see also Exec. Order 12892,

59 Fed. Reg. 2939 (Jan. 20, 1994) (“Upon receipt of a complaint alleging facts that may constitute a
violation of the [Fair Housing Act] or upon receipt of information from a consumer compliance
examination or other information suggesting a violation of the Act, each executive agency shall forward
such facts or information to the Secretary of Housing and Urban Development for processing under the
[Fair Housing Act].”).

46 Pub. L. No. 95-128, 91 Stat. 1147 (1977).
4 89 Fed. Reg. 10010, 10016.
48 See, e.g., 12 U.S.C. § 1817(j)(2)(B)(ii), (7) (stating that the appropriate federal bank regulator “shall

conduct an investigation [and] make an independent determination of the accuracy and completeness of any
information described in paragraph (6) [i.e., the statutory factors]” and may “disapprove any proposed
acquisition” if it “determines” that the statutory factors are not met).

We also note that, although the OCC’s regulations currently provide that the OCC may extend the
expedited review period or remove a filing from expedited review procedures if “it concludes that . . . an
adverse comment regarding the filing[] presents a significant supervisory, CRA (if applicable), or
compliance concern,” that discretion is used in the context of determining whether an application should

49
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addition, if the “concern” raised by a commenter is not relevant to the specific context of the
transaction that is the subject of an application, the comment should not be taken into account for
purposes of extending the application process, although it could potentially inform the OCC’s
go-forward supervisory review of the resulting institution.

The potential effect of this indicator is compounded by the tactics employed by
some commenters. They make unsubstantiated allegations about purportedly significant issues
that repeatedly prove to be unfounded—factually, legally or both.>® Indeed, we believe that the
OCC (and the other federal banking regulators) already empowers certain commenters by
automatically and significantly extending the application process whenever an adverse comment
is filed, irrespective of the commenter’s record. An extended review period creates uncertainty
about the timing and viability of closing, which can in turn negatively impact the communities
served by the parties to a business combination transaction, including customers, employees and
business partners.!

We are also concerned that granting outsized influence to adverse public
comments through the inclusion of this type of indicator may result in greater weight given to the
demand for community benefits plans by such commenters. Any future action by the OCC on
business combinations should affirmatively state that an agreed community benefits plan is not a
condition to approval.

Although legitimate comments are an important part of the application process,
we believe that any re-proposed policy statement should make clear the concerns about abuse of
the comment process (particularly by repeat commenters whose interests are not always aligned
with those of the general public or a bank’s actual communities) and that a comment will not be
considered to raise a “significant ... concern” unless it is substantive and well-founded.

ii. The “Negative Indicators”

Section II of the policy statement also includes a list of indicators the OCC
considers as “rais[ing] [a] supervisory or regulatory concern” that, if present, the OCC is
“unlikely to find that the statutory factors under the BMA are consistent with approval unless
and until the applicant has adequately addressed or remediated the concern.”? For the reasons

benefit from expedited review and is not presented as a feature that may be determinative of consistency
with approval under the BMA. See 12 C.F.R. § 5.13(2)(2)(i).

As recognized by the OCC in § 5.13(a), adverse comments may sometimes “[be] frivolous, non-
substantive, or filed primarily as a means to delaying action on the filing” and contain “generalized
opinion[s] that a filing should or should not be approved or [] conclusory statement[s], lacking factual or
analytical support.”

Furthermore, it is unclear why this type of indicator would be necessary when the existing OCC regulations
allow the agency to remove applications from the expedited review process if the OCC “concludes that the
filing, or an adverse comment regarding the filing,” raises a concern requiring additional OCC review.

12 C.F.R. § 5.13(a)(2).

52 89 Fed. Reg. 10010, 10016.

50
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described below, we believe that a number of these indicators are inconsistent with the agency’s
past practice, sound public policy and the existing statutory scheme.

1. G-SIB or G-SIB Subsidiary Status (Negative Indicator 4)

The inclusion of a negative indicator of “[where] [t]he acquirer is a global
systemically important banking organization, or a subsidiary thereof,”** is arbitrary, has no basis
in law, and suggests an unwarranted policy conclusion that mergers involving G-SIBs are
inherently undesirable.** Such a conclusion would be contrary to not only the OCC’s past
practice™ and empirical evidence,’® but also the legislative history of the BMA and BHCA.
Congress has chosen not to implement any G-SIB-related acquisition prohibitions, or even
presumptions, in the BMA or companion bank holding company merger provisions of the
BHCA.>" Instead, it has adopted specific deposit-based and liability-based caps and imposed
higher regulatory standards outside the business combination context.’® Accordingly, any re-

53 1d.
4 The preclusive nature of this negative indicator is demonstrated by the practical inability of a bank to
“sufficiently address” or “remediate” the indicator.
55 See, e.g., OCC approval of E¥*TRADE Bank with Morgan Stanley Private Bank, N.A. (July 30, 2021),
https://apps.occ.gov/CAAS _CATS/Default.aspx.
Mergers involving G-SIBs, in particular, can reduce financial stability risk as a result of the target being
subject to the G-SIB surcharge. See Greg Baer, Bill Nelson, and Paige Paridon, Financial Stability
Considerations for Bank Merger Analysis (May 16, 2022) (the “BPI Financial Stability Paper”),
https://bpi.com/financial-stability-considerations-for-bank-merger-analysis/; see also Francisco Covas,
Sarah Flowers and Benjamin Gross, Mergers Involving G-SIBs Do Not Inherently Increase Financial
Stability Risk (May 16, 2024), https://bpi.com/mergers-involving-gsibs-do-not-inherently-increase-
financial-stability-risk/ (analysis based on the G-SIB surcharge framework’s Method 2 scores challenges
the presumption that any merger involving a G-SIB would necessarily increase systemic risk; rather, it
suggests that the specific characteristics of the merging entities, particularly the target bank’s funding
profile, play a crucial role in determining the net impact on financial stability).
Among other transactions that would be prohibited are acquisitions by G-SIBs of troubled or even failed
banks, which represents a type of transaction that has been recently approved by the federal banking
regulators. See OCC, Approval relating to JPMorgan Chase Bank, N.A.’s Acquisition of certain assets and
liabilities of First Republic Bank (May 1, 2023), https://www.occ.gov/topics/charters-and-licensing/app-by-
jp-morgan-chase-bank.pdf; Purchase and Assumption Agreement, dated May 1, 2023, between the FDIC
and JP Morgan Chase Bank, N.A., https://www.fdic.gov/resources/resolutions/bank-failures/failed-bank-
list/first-republic-p-and-a.pdf. Such an approach would directly undermine the financial stability and
convenience and needs of communities served that Congress and sound public policy have mandated that
the federal banking regulators consider.
38 Pub. L. No. 103-328, 108 Stat. 2338, 2339 (1994) (concentration limit provision of the Riegle-Neal Act
establishing a cap of 10% of the total amount of deposits of insured depository institutions in the United
States); see also Pub. L. No. 111-203, § 622(b), 124 Stat. 1376, 1601, 1633 (2010) (concentration limit
provision of the Dodd-Frank Act establishing a 10% cap on total consolidated liabilities of any one
institution in relation to all banking liabilities); 12 U.S.C. § 5365 (2010) (Section 165 of the Dodd-Frank
Act, which required the Federal Reserve to establish enhanced prudential standards for certain bank holding
companies, foreign banking organizations and nonbank financial companies and led to the current
asset- and risk-based categorization of banking organizations for purposes of heightened standards
applicability); §§ 201, 203, 401 of the EGRRCPA (revising the threshold for systemically important
financial institutions under the Dodd-Frank Act, which raised the floor for the applicability of heightened
prudential standards from $50 billion to $250 billion in total consolidated assets).

56
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proposed policy statement issued by the OCC, which, as noted above, is effectively a final rule in
this context, should align with Congress’s intent.

Additionally, with respect to U.S. subsidiaries of foreign G-SIBs, this indicator
would in practice frustrate all acquisitions by such U.S. subsidiaries regardless of the existing or
pro forma size of the U.S. subsidiary’s operations, and even where the acquisition would meet all
statutory standards and would not impact the complexity or financial stability of the foreign
G-SIB parent or its operations.

This negative indicator may also have the effect of selectively restricting internal
reorganizations by G-SIBs and their subsidiaries. We do not believe it could have been the
OCC'’s intent to preclude internal reorganizations by this single category of banks, particularly in
light of agency expectations around legal entity rationalization as part of the resolution planning
process.

2. Less than Satisfactory CRA Rating (Negative Indicator 1)

The OCC states that it is “unlikely” to approve an application where an acquirer
has “a CRA rating of Needs to Improve or Substantial Noncompliance” and does not otherwise
address or remediate this OCC concern as part of the application process.> It is important that
this negative indicator not be implemented as an absolute prerequisite to approval. This is
particularly the case because less than “Satisfactory” ratings may be more common as banks
adjust to the new CRA regime.®® The rule should take into account the possibility that a
transaction may be favorable from a CRA perspective—for example, those that enhance the
acquirer’s CRA performance by expanding or improving service in low- and moderate-income
communities through the target’s CRA programs. Moreover, a less than “Satisfactory” CRA
rating should not preclude an internal reorganization that would simplify the banking
organization and make it safer and sounder.

B. Comments on Section III of the Policy Statement (Financial Stability)

Section III of the proposed policy statement states that the OCC “considers
whether the proposed transaction would provide any stability benefits and whether enhanced
prudential standards applicable as a result of the proposed transaction would offset any potential
risks.”! 62 Consistent with this aspect of consideration of financial stability risk, in the case of a
proposed transaction involving a troubled target, the OCC should also place positive weight on
the systemic benefits of approving such a transaction before a potential failure of the target.
Relatedly, we recommend that the OCC enhance its evaluation of the effect of a proposed

59 89 Fed. Reg. 10010, 10016.

60 See OCC, Federal Reserve and FDIC, Final Rule: Community Reinvestment Act, 89 Fed. Reg. 6575 (Feb.
1,2024).

o1 89 Fed. Reg. 10010, 10017.

62 See also BPI Financial Stability Paper at 1-9 for a discussion regarding the different types of stability

benefits that can reduce the probability of failure of a merged firm as compared to its predecessors.

63 See also supra notes 56 and 57.
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transaction involving large banks on U.S. financial stability by leveraging the same quantitative
risk score methodology that the Federal Reserve has developed in connection with its G-SIB
surcharge framework.%* Specifically, the OCC could use the quarterly systemic risk data that
firms with greater than $100 billion in total U.S. assets are required to file on Form FR Y-15 to
analyze those aspects of a resulting bank’s operations that are likely to generate negative
externalities in the case of its failure. Adopting this suggestion would help ensure interagency
consistency in evaluating the financial stability statutory factor and—by eliminating the need for
the OCC to create its own, redundant methodology—would avoid unnecessary delay or wasted
resources.

C. Comments on Section V of the Policy Statement (Convenience and Needs)

Section V of the proposed policy statement indicates that, as part of the OCC’s
evaluation of the “convenience and needs” factor, the OCC would consider the extent to which a
proposed transaction involves “job losses or reduced job opportunities.”® The consideration of
job losses or reduced job opportunities as part of the OCC’s evaluation has no statutory basis and
diverges, without explanation, from its (and the other federal banking regulators’) express, long-
standing precedent that such features may not, as a matter of statutory language, be taken into
account when considering the convenience and needs statutory factor.%®

D. Comments on Section VI of the Policy Statement (Public Comments and
Meetings)

The OCC states in Section VI that, as to comments received from the public on an
application, it “may find that additional time is necessary to develop factual information if a
filer’s response to a comment does not fully address the matters raised in the comment, and the
commenter requests an opportunity to respond.”®’” Including this type of statement in what is a
final rule in effect could create a risk of commenters, simply to delay a transaction or otherwise

64 Regulatory Capital Rules: Implementation of Risk-Based Capital Surcharges for Global Systemically

Important Bank Holding Companies, 80 Fed. Reg. 49082 (Aug. 14, 2015),
https://financialresearch.gov/bank-systemic-risk-monitor/. See also Baer, Greg, Bill Nelson and Paige
Paridon, Financial Stability Considerations for Bank Merger Analysis (May 16, 2022), https://bpi.com/wp-
content/uploads/2022/05/Financial-Stability-Considerations-for-Bank-Merger-Analysis.pdf.

65 89 Fed. Reg. 10010, 10018.

66 See, e.g., OCC, CRA Decision No. 171 relating to application to merge The Oneida Savings Bank, Oneida,
New York and The State Bank of Chittenango, Chittenango, New York with and into Community Bank,
National Association, Canton, New York (No. 12, 2015) (“The commenter also commented on issues not
directly related to Community’s and Oneida’s CRA performance and the convenience and needs of the
communities to be served; these comments are not addressed herein. These comments relate to . . . potential
job losses resulting from the proposed transaction . . . .”), https://www.occ.gov/topics/charters-and-
licensing/interpretations-and-actions/2015/crad171.pdf; Federal Reserve, Order Approving the Acquisition
of BancWest Holding Inc. by BMO Financial Corp. (Jan. 17, 2023) (“The potential for job losses resulting
from a merger is outside of the limited statutory factors that the Board is authorized to consider when
reviewing an application or notice under the BHC Act”),
https://www.federalreserve.gov/newsevents/pressreleases/files/orders20230117al.pdf.

67 89 Fed. Reg. 10010, 10018.
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in bad faith,®® repeatedly filing multiple comments reacting to applicants’ response letters, and
thereby unduly extending the review period for a transaction. Currently, applicants often do not
respond, or respond in detail, to comments that are irrelevant, insignificant or clearly erroneous
on their face, or to comments by repeat protesters that have never been accepted by any
regulator. This is not just a question of expending unnecessary resources in preparing responses,
but an effort to minimize the delay that some commenters seek to increase their leverage or
promote an agenda.

For similar reasons to those described above in Section [.A.i.6 in respect of
Positive Indicator 13 (4bsence of Adverse Comments), it is in the interest of the public,
particularly the communities served by the parties to a business combination transaction, to avoid
aggravating the negative effects of the extended review periods applicants face today, including
grappling with customer, employee and business partner concerns and attrition risk (particularly
at the target bank) as uncertainty about the timing and even ultimate regulatory approval looms.
We support a balanced approach that welcomes well-founded and substantive public
engagement, on one hand, while ensuring that the review process remains substantive, rigorous
and focused on the merits of the application, on the other hand.

E. Comments on the Absence of Guidance on Timing

Where the existing bank merger review process crucially lacks in transparency is
with respect to the lengthy timing of the OCC’s current review process, particularly with respect
to larger bank merger transactions. This is another area where we share the views of Federal
Reserve Governor Bowman, who recently observed that “one of the key risks to an effective
M&A process is a lack of timely regulatory action” and the “consequences of delays can
significantly harm both the acquiring institution and the target, causing greater operational risk
(including the risk of a failed merger), increased expenses, reputational risk, and staff attrition in
the face of prolonged uncertainty.”®® She also noted that “[p]ending reform efforts may actually
exacerbate the existing problems, resulting in an increase in the already significant delays in
processing times for some applications.””® The FDIC’s merger review process “takes far too
long, with too many hurdles, and is too unpredictable,” which can be “damaging for the
institutions involved.””!

Although the Comptroller’s Licensing Manual on Business Combinations states
that the agency expects most applications to be decided within “60 calendar days from their
receipt or publication of public notice, whichever is later,”’? between 2015 and 2023, the average

o8 This is particularly a concern because a group seeking to negotiate a community benefits plan may, or

threaten to, leverage this indicator in order to improve its negotiating position with the bank.

0 April 2 Speech at 9.
70 Id. at 10.
71 Hill Statement at 1.

2 OCC, Comptroller’s Licensing Manual on Business Combinations at 31,

https://www.occ.treas.gov/publications-and-resources/publications/comptrollers-licensing-
manual/files/pub-lm-business-combinations.pdf; see also OCC, 2023 Annual Report at 37 (indicating the
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number of days it took the OCC to review and approve a business combination application
involving combined assets greater than $100 billion was 217 days (or almost four times the 60-
day target time). The time period for a number of recent large mergers has approached or even
exceeded one year (or five to six times the 60-day target time).”> Even in the case of business
combinations involving resulting institutions with combined assets of between $25 billion to
$50 billion during the same time period, the average processing time was, in certain instances,
two to three times the 60-day target time.”*

There currently is also no predictability in terms of the number of rounds of staff
review of an application and additional questions or whether an application will be acted upon
within any definite time frame. Predictability regarding timing is critical not only for transaction
certainty and planning (and in line with agency prudential expectations), but also because staff,
vendors, customers and other important stakeholders begin departing the target (and sometimes
the acquiring) bank upon announcement of signing.” Closing date extensions caused by delays
in review can impose tangible costs on the applicant’s operations. This is particularly the case in
the context of a proposed transaction involving a target experiencing financial, compliance or
reputational difficulties, where mass departures exacerbated by a lengthy interim period between
signing and closing could limit the target’s operational capabilities and exacerbate financial
stability concerns.

We believe that a key aspect of achieving the OCC’s goal of “improv[ing]
transparency and trust in [the OCC’s] bank merger processes”’® involves the agency clearly
communicating reasonable timing expectations to banks as part of the application review process
and consistently delivering on that timing. To that end, any future OCC action should

standard “target time” for processing applications for mergers is 60 days),
https://www.occ.gov/publications-and-resources/publications/annual-report/files/2023-annual-report.pdf.
For example, the application for the merger of Bank of the West, San Francisco, into BMO Harris Bank,
National Association, Chicago was submitted on January 18, 2022 and approved on January 17, 2023.
Similarly, the application for the merger of MUFG Union Bank, National Association, San Francisco,
California into U.S. Bank, National Association (U.S. Bank) was submitted on October 6, 2021 and
approved on October 14, 2022.

For example, the application for the merger of Bank Mutual with and into Associated Bank, National
Association was submitted on September 1, 2017 and approved on January 4, 2018. Similarly, the
application for the merger of The Suffolk County National Bank of Riverhead with and into People’s
United Bank, National Association was submitted on July 15, 2016 and approved on February 2, 2017.
See also Federal Reserve Governor Bowman, Reflections on the Economy and Bank Regulation, Florida
Bankers Association Leadership Luncheon (Feb. 27, 2024) (stating that she “remain[s] concerned about
delays in average processing times and that subsequent regulatory actions could lead to further delays” and
that “there has been little discussion or recognition of how the regulatory process can be enhanced to
improve the speed and timeliness of regulatory decision-making on these applications” when “[a]s all
bankers know, application processing delays can be quite harmful, resulting in greater operational risk,
increased expenses due in part to contract delays, reputational risk, and staff attrition due to the prolonged
uncertainty. In the broader context, reducing the efficiency of bank mergers and acquisitions may also act
as a deterrent to a healthy evolution of the banking system.”),
https://www.federalreserve.gov/newsevents/speech/bowman20240227a.htm.

January 29 Speech at 3.
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incorporate concrete timing parameters for the staff’s application review process. For example,
the OCC could issue guidance that, except in extraordinary circumstances, applicants should
expect no more than two rounds of questions, one within 60 days of the filing of an application
and another within 30 days of the submission of a response to the first request. In addition, the
OCC should commit that it will not delay processing of an application if comments on an
application by state or other agencies are not submitted within 30 days of the publication of the
application, which is the time period applicable under the BMA to DOIJ reports requested by the
OCC.”” This would mitigate unnecessary delays caused by factors outside of an applicant’s
control.

The further guidance discussed here is urgently necessary, separate and apart from
this proposed policy statement. Thus, the OCC should address this issue regardless of any future
action regarding the policy statement. Specifically, this additional guidance could be issued
through other means, including through an update to the Comptroller’s Licensing Manual.

I1. The Expedited Review and Streamlined Application Provisions Should Be Retained
to Facilitate the Efficient Review of Lower-Risk Transactions.

Our view is that the OCC should remain committed to its long-standing policy
goal in the bank merger regulatory review process of prudent allocation of regulatory resources
based on the level of risk. Requiring internal reorganizations that do not involve expansion and
low-risk transactions by well-run banks to go through the standard Interagency Bank Merger Act
Application review process would be an inefficient allocation of OCC and applicant resources
that could delay, and even discourage, business combinations of all types. Removing the
expedited review and streamlined application provisions could introduce inconsistency across
similarly situated applicants depending on their primary federal bank regulator.

A. Departure from Long-Standing Policy

The OCC implemented the expedited review procedure in 1996 for BMA
“applications submitted by healthy banks which applications should entail low levels of risk.”
The OCC’s stated, and sound, purpose in adopting the procedure was to enable the OCC to
“calibrate the extent of regulatory review an application receives to focus more resources on
applications that are novel, are complex, or present potentially greater risk to the applicant
bank.””® Also in 1996, the OCC adopted the streamlined application provisions to permit
“certain healthy banks to use a streamlined application form under expedited review procedures
to effect certain types of business combinations,” which would “significantly reduce paperwork
burden for these banks while maintaining the focus of the OCC’s review on those areas that pose
significant risks to national banks.””

The policy considerations animating the adoption of the expedited review and
streamlined application procedures continue to be relevant (indeed, more so) today. First, the

77 See 12 U.S.C. § 1828(c)(4)(B).
78 61 Fed. Reg. 60342, 60342.
7 Id. at 60348.
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types of business combinations and institutions that are eligible to rely on these procedures
continue to present low levels of risk. Only well-rated institutions can utilize these procedures,
and internal reorganizations are generally intended to achieve operating efficiencies, regulatory
compliance or beneficial organizational simplification. These business combinations are not
expansionary in nature and, accordingly, present a significantly different risk profile than
transactions that involve actual expansion of operations by an applicant. Subjecting these types
of business combinations to full regulatory review and an extended approval time frame, even
though they do not involve any growth by the banking organization, would be an unnecessary
and therefore wasteful allocation of resources. It would be particularly unnecessary and
burdensome in a scenario where a bank is undertaking a legal entity rationalization transaction in
order to comply with regulatory requirements, such as in connection with resolution planning.

Internal reorganizations, although non-controversial, nevertheless consume
precious resources in terms of bank personnel, time and costs. If use of the expedited review
procedures is no longer available and internal reorganizations become subject to the lengthier
standard review process for Interagency Bank Merger Act Applications, there is a real risk that
the prolonged review, and the added legal and time costs associated with that extended review,
will disincentivize (or, in certain cases, prevent) institutions from undertaking reorganizations
that would simplify and strengthen the organization or otherwise be beneficial to the institution
and its depositors. The scope of transactions that would be frustrated would not be limited to
internal reorganizations, but would also include certain asset transfer transactions by national
banks in the trust and custody sector that may trigger the BMA as a technical matter each time
due to the de minimis insured deposits involved in those types of transactions. Such a result
would run deeply counter to the policy goal of facilitating bank resolvability, operating
efficiency and a reasonable review process, and divorce the OCC’s business combination review
process from the everyday reality and needs of the banks it supervises.

Second, the existing standards for use of the streamlined application strike the
right balance of permitting well-run banks to apply for business combinations in an efficient
manner while providing OCC staff with the information it needs to evaluate a business
combination under the BMA’s statutory factors. Currently, use of the streamlined application
form is limited only to “eligible banks”—that is, banks that: (i) are “well-capitalized” under
12 C.F.R. § 5.3; (i1) have composite CAMELS ratings of 1 or 2; (iii) received Outstanding or
Satisfactory CRA ratings; (iv) have consumer compliance ratings of 1 or 2; and (v) are not
subject to certain enforcement actions.*® By replacing the clear standards in § 5.33(i) and (j),
which are available for a known subset of eligible institutions and transactions, and instead
implementing a blanket provision giving it absolute discretion to “reduce informational
requirements”®! on a case-by-case basis, the OCC would increase the uncertainty of the

80 See 12 CF.R. § 5.3.

81 89 Fed. Reg. 10010, 10011, n.10 (stating that “the removal of the streamlined business combination form
should not significantly increase the burden on applicants because information requested in the Interagency
Bank Merger Act Application may be tailored as appropriate,” that in “situations where discussion of all
items in the Interagency Bank Merger Act Application may not be appropriate, . . . the OCC can use its
discretion to reduce the information that the applicant needs to provide to the OCC” and that
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application process. For example, “eligible bank™ applicants that would have previously been
able to rely on use of the streamlined application form will have no way to predict whether
reduced informational requirements will be available in a particular case. Eliminating these
provisions would also create an inconsistency with the Federal Reserve and the FDIC’s
analogous procedures,’? disadvantaging national banks and federal savings associations as
compared to state member or non-member banks.

Additionally, contrary to the OCC’s statement in the proposal that the transition
from the streamlined application to the Interagency Bank Merger Act Application should not
increase informational burdens on the applicants,’ there is a meaningful difference in the
amount of information requested by the respective forms, which is costly (from time,
management attention and monetary perspectives) to produce. The Interagency Bank Merger
Act Application requires (i) pro forma balance sheet and regulatory capital schedules as of the
most recent quarter-end, (ii) projected balance sheet and corresponding income statements as of
the end of the first three years of operation following consummation, with an explanation of
assumptions used, (iii) a discussion on the valuation of the target entity and any anticipated
goodwill and other intangible assets, and (iv) a projected regulatory capital schedule for the first
three years of operation, while the streamlined application requires only the pro forma
information in clause (i).3* The Interagency Bank Merger Act Application also requires a
considerable narrative summarizing information regarding past CRA performance and
assessments, current CRA programs and prospective CRA plans, unlike the streamlined
application, which requires responses to three “Yes/No” questions regarding the applicant’s CRA
ratings, assessment area and ability to continue meeting CRA requirements.®> In addition to
increasing considerably the amount of up-front information required to be submitted for low risk
transactions pursued by well-qualified banks, applicants likely will need to address more
information requests from OCC staff following submission. This undoubtedly will lead to a
greater overall expenditure of time and money by these banks than has historically been required
in connection with non-expansionary internal transactions. We, therefore, respectfully disagree
with the OCC’s assertion that the removal of these provisions would not result in a “substantive
impact on affected institutions.”¢

12 C.F.R. § 5.2(b) grants the OCC authority to adopt materially different procedures for a particular filing,
or class of filings as it deems necessary).

82 See, e.g., 12 C.F.R. § 303.64(a) (FDIC’s expedited procedures for bank merger transactions);

12 C.F.R. § 225.14 (Federal Reserve’s expedited procedures for certain bank acquisitions by well-run bank
holding companies).

8 89 Fed. Reg. 10010, 10015, n.33 (observing that “[t]he same information is collected through both the
streamlined and regular merger application review processes,” but “[t]he streamlined application generally
asks yes or no questions about the same type of information requested on the interagency application, and if
an applicant answers yes, then the applicant needs to provide additional detail.”).

84 See OCC, Interagency Bank Merger Act Application, https://www.occ.gov/static/licensing/form-ia-bank-
merger-act-app.pdf; OCC, Streamlined Business Combination Application,
https://www.occ.treas.gov/static/licensing/form-business-combo-app-streamlined-v2.pdf.

85 See id.

86 89 Fed. Reg. 10010, 10015.
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When weighed against the burdens described above, it is unclear from the
proposal what meaningful public policy benefits are gained by removing the expedited review
and streamlined application procedures, and how this aspect of the proposal furthers the OCC’s
goal of allowing healthy mergers and prohibiting unhealthy mergers.®” This is particularly so
because applicants relying on these provisions are required to follow the same public notice and
comment requirements applicable to all business combinations,®® and the current regulation
expressly permits the OCC to remove a business reorganization or streamlined application from
the expedited review process when the agency determines a full regulatory review is needed.®’

B. Proposal Likely to Exacerbate Current Timing Delays

The OCC acknowledges in the proposal that removal of these provisions would
potentially affect staff,” as the agency would be required to reallocate resources to the review of
full Interagency Bank Merger Act Applications for all business combinations, which will
inevitably increase the burden on agency resources.

In addition to inefficiently allocating resources as discussed above, we believe
that, by extending the processing times for the types of lower-risk transactions to which the
expedited review and streamlined applications currently apply, the OCC will inevitably
exacerbate the already prolonged review times for larger and more complex business
combination applications. As discussed above in Section [.D of this letter, applicants incur real
and meaningful costs from both actual delay and when there is uncertainty about the timing and
likelihood of a transaction closing.

87 See Acting Comptroller Hsu, Opening Remarks for the OCC Bank Merger Symposium at 2 (Feb. 10, 2023)
(stating that “[the OCC] needs to build a better mousetrap so that healthy mergers get approved while
unhealthy mergers get rejected”), https://www.occ.gov/news-issuances/speeches/2023/pub-speech-2023-
15.pdf.

88 See 12 C.F.R. § 5.33(f)(1)(ii) (indicating that “[i]f an application is subject to the [BMA] [], a national bank
or Federal savings association filer must follow the public notice requirements contained in 12 U.S.C.
1828(c)(3) [] and §§ 5.8(b) through 5.8(e) [Public Notice], 5.10 [Comments], and 5.11 [Hearings and other
meetings]”).

8 See supra note 51; 12 C.F.R. § 5.33(i).

% 89 Fed. Reg. 10010, 10015 (“[T]he removal of the expedited review process would potentially affect OCC
staff]]”).
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Conclusion
For the reasons discussed in this letter, we believe that the proposal has

fundamental substantive flaws and should be withdrawn. However, to the extent the OCC
determines to take any final action with respect to the proposal, the OCC should:

> Substantially revise both the positive and negative indicators so that they are consistent
with statutory standards and sound bank merger and public policy, including by avoiding
artificial constraints or obstacles;

» Provide concrete information on the ways in which the OCC plans to address the current
delays in processing times separate and apart from the policy statement, including by
adopting guidance consistent with our proposals for limited rounds of review and
consistent time frames for reviews by other agencies; and

» Retain the expedited review and streamlined application provisions in the OCC’s current
regulations.
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We appreciate the opportunity to comment on the proposal. If you have any
questions, please contact the undersigned by email at Gregg.Rozansky@bpi.com.
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Respectfully submitted,

Gregg Rozansky

Senior Vice President

Senior Associate General Counsel
Bank Policy Institute





