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Re:  Request for Public Comments Regarding the Presumption of Control of a New York-Chartered or
Licensed Depository or Non-Depository Institution

Ladies and Gentlemen:

The Bank Policy Institute! appreciates the opportunity to comment on the request for public comments by
the New York State Department of Financial Services relating to the circumstances in which an investment manager,
together with its subsidiaries and affiliates (collectively, an “Investment Manager”), through a variety of investment
companies registered under the Investment Company Act of 1940, other pooled investment vehicles and institutional
accounts that are sponsored, managed or advised by the Investment Manager (collectively, “Managed Funds”),
would be presumed to control a DFS-Regulated Entity? under the New York Banking Law.® BPI supports the DFS’s
efforts to address this important issue and to clarify the application of the NYBL's control provisions to Investment

1 The Bank Policy Institute is a nonpartisan public policy, research and advocacy group, representing the nation’s
leading banks and their customers. Our members include universal banks, regional banks and the major foreign banks
doing businessin the United States. Collectively, they employ almost two million Americans, make nearly half of the
nation’s small business loans, and are an engine for financial innovation and economic growth.

2 DFS-Regulated Entities for these purposes include (1) a New York-chartered bank, trust company, stock-form savings
bank or stock-form savings and loan association; (2) a New York-licensed lender, sales finance company, insurance
premium finance agency, budget planner, mortgage banker, mortgage broker, mortgage servicer or student loan
servicer; and (3) any entity that controls or is presumed to control (in each case, within the meaning of the applicable
provisions of the NYBL) any of the foregoing.

3 DFS, Request for Public Comments Regarding the Presumption of Control of a New York-
Chartered or Licensed Depository or Non-Depository Institution,
dated Dec. 20, 2022, available at https://www.dfs.ny.gov/industry_guidance/industry_lettersfil20221220_req_public_co
mments_presumption_control.



Managers.* BPI believes that the comments and recommendations provided below will assist the DFS in applying the
NYBL fairly and consistently while avoiding any negative effects on the administrative efficiency or competitive
position of DFS-Regulated Entities.

l. Background.

Under applicable sections of the NYBL, no company may acquire “control” over any DFS-Regulated Entity
without the DFS’s prior approval.® Although the definition of “control” varies slightly among the Control Provisions,
“control” generally means possession, directly or indirectly, of the power to direct or cause the direction of the
management and policies of a DFS-Regulated Entity, including through the ownership of voting stock of the DFS-
Regulated Entity. Each of the Control Provisions includes a presumption that a company that owns, controls or holds
with the power to vote ten percent or more of the voting stock of a DFS-Regulated Entity controls the DFS-Regulated
Entity. The Control Provisions also grant the DFS the authority to issue, upon application by a DFS-Regulated Entity,
or a company that would be presumed to control a DFS-Regulated Entity, a determination of non-control.

Il. Comments and Recommendations.

Investment Managers through their Managed Funds acquire positions in DFS-Regulated Entities, which in a
number of cases may exceed ten percent of the voting stock of the DFS-Regulated Entity. Over time, the DFS has
received requests for guidance on receiving determinations of non-control. In light of these events, BPI agrees that it
is important for the DFS to provide generally applicable guidance that will allow for clear and consistent application of
the Control Provisions.

BPI believes that the best approach the DFS can adopt would be to issue guidance that is substantially the
same as the existing framework established by the Board of Governors of the Federal Reserve System (the “Federal
Reserve”) relating to Investment Managers’ investments in banking organizations supervised by the Federal
Reserve. Such an approach would promote consistency and efficiency without unduly restricting Investment
Mangers’ investments in DFS-Regulated Entities.

A framework applicable to DFS-Regulated Entities that differs from the Federal Reserve’s framework could
place DFS-Regulated Entities at a competitive disadvantage relative to federally chartered or other non-New York-
chartered organizations. Competitive disadvantages for DFS-Regulated Entities could arise if Investment Managers
face greater restrictions on investments in DFS-Regulated Entities than they do with respect to investments in similar
organizations chartered elsewhere, or if DFS-Regulated Entities are more restricted than their competitors in their
ordinary course business activities with Investment Managers. An approach different from the Federal Reserve's
framework could also impose a unique monitoring burden on DFS-Regulated Entities. This burden would arise if the
DFS’s presumptions imposed lower securities ownership thresholds than the Federal Reserve's framework, or if the
DFS were to impose additional or different passivity commitments on Investment Managers than those imposed by
the Federal Reserve. In any such case, DFS-Regulated Entities would be required to monitor the holdings and

4 Investment Managers acquire shares of DF S-Regulated Entities (or of companies that control such organizations and
entities) through Managed Funds.

5 Applicable sections of the NYBL are as follows: (1) Banking Organizations — Section 143-b; (2) licensed lenders —
Section 345; (3) cashers of checks — Section 370-a; (4) sales finance companies — Section 492-a; (5) insurance
premium finance agencies — Section 555-a; (6) budget planners — Section 583-a; (7) mortgage bankers, mortgage
brokers or mortgage servicers — Section 594-b; and (8) studentloan servicers — Section 715 (collectively, the “Control
Provisions”).
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actions of institutional investors, as well as their own business activities with such investors, under two different
standards. To avoid these potentially negative outcomes, BPI makes the below recommendations, all of which are
consistent with the treatment of Investment Managers’ investments in banking organizations supervised by the
Federal Reserve.

A. The DFS should align all passivity commitments with those required by the Federal Reserve.

The DFS's request for comment includes a number of sample passivity commitments, two of which differ
significantly from those imposed by the Federal Reserve and are particularly concerning to BPI. First, the sample
passivity commitments would require an Investment Manager to vote all shares in excess of a prescribed threshold in
proportion to all other shares voted by the applicable DFS-Regulated Entity’s shareholders, or, if such voting is not
possible, not to vote any such shares. These so-called “mirror voting” requirements are not consistent with passivity
commitments the Federal Reserve currently requires,® and would impose significant administrative burden on DFS-
Regulated Entities to determine what shares are entitled to vote on a given matter and whether shares held by
Investment Managers are being voted in the correct proportion.

Second, the sample passivity commitments would restrict significantly contractual arrangements and
business relationships between an Investment Manager and a DFS-Regulated Entity in which the Investment
Manager invests. The proposed limitations on transactions could limit ordinary course banking and other
transactions, which would place DFS-Regulated Entities at a competitive disadvantage to organizations that have
relationships with institutional investors that are not subject to the same restrictions. The proposed limitations would
also create additional administrative burden for DFS-Regulated Entities to monitor business relationships with
Investment Managers.

Aligning all passivity commitments imposed by the DFS with those required by the Federal Reserve, which
are already familiar to New Y ork-chartered banking organizations and which do not impose overly burdensome
restrictions on Investment Managers or the DFS-Regulated Entities in which they invest, would benefit DFS-
Regulated Entities by maintaining competitive equality and avoiding the creation of additional and significant
administrative burden. For those reasons, we recommend that the DFS adopt in its final guidance the passivity
commitments included in Annex A, which align entirely with the Federal Reserve’s existing framework.”

B. The DFS should require InvestmentManagers to enterinto global passivity commitments prior
to acquiring ten percent or more (but only up to 15 percent) of the voting stock of a DFS-
Regulated Entity.

Consistent with the Federal Reserve's framework, BPI recommends that Investment Managers be permitted
to enter into global passivity commitments with the DFS prior to first acquiring ten percent or more of a DFS-

6 See, e.g., Federal Reserve Letter to Anne E. Robinson, Esq. (Nov. 26, 2019) (referred to herein as the “Vanguard
Letter”) (“The commitments described herein would eliminate the mirror voting requirement . ... These revisions
would more closely align the Vanguard commitments with traditional passivity commitments, and staff believes the
revised commitments have the potential to improve corporate governance of [banking organizations regulated by the
Federal Reserve].”). See alsoFederal Reserve Letterto William J. Sweet Jr. (Dec. 3,2020) (referred to herein as the
“BlackRock Letter”) (imposing a number of passivity commitments that did not include a mirror voting commitment).

7 BPI also recommends that the DFS consider any future changes to the Federal Reserve’s framework and seek
comment on any significant changes from DFS-Regulated Entities to determine whether the DFS should similarly
change its own framework.
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Regulated Entity’s voting securities.? Under that framework, an Investment Manager would enter into passivity
commitments with the DFS and would be permitted to acquire, in the aggregate, ten percent or more (but no more
than 15 percent) of the voting stock of any DFS-Regulated Entity without being presumed to control the DFS-
Regulated Entity.® As implemented by the Federal Reserve, this framework would apply only to acquisitions made
for investment purposes on behalf of investors in Managed Funds. The framework would not apply to direct,
proprietary investments made by the Investment Manager. BPI also recommends that the Investment Manager be
required to notify a New York-chartered banking organization and the DFS within 30 days after acquiring ten percent
or more of the voting stock of the banking organization, so that the banking organization is able to comply with
applicable regulations (e.g., restrictions on lending to principal shareholders under the Federal Reserve's
Regulation O).

C. The DFS should require an Investment Manager to provide notice to the DFS and obtain the
DFS’s non-objection prior to acquiring 15 percent or more (but less than 25 percent) of the
voting stock of a DFS-Regulated.

Notwithstanding the recommended passivity commitments, prior to acquiring 15 percent or more (but less
than 25 percent) of the voting stock of a DFS-Regulated Entity, an Investment Manager should be required to provide
notice of the acquisition to the DFS and obtain the DFS’s non-objection to the acquisition. Such an approach would
be consistent with the Federal Reserve’s framework, which requires an Investment Manager to obtain the Federal
Reserve’s prior non-objection under the Change in Bank Control Act before acquiring 15 percent or more (but less
than 25 percent) of a Federal Reserve-supervised banking institution’s voting stock.

D. The DFS should clarifyin its final guidance how the DFS will monitor and enforce compliance.

The passivity commitments recommended in Annex A are intended to reflect the unique structure of
Investment Managers and the investments that they make on behalf of investors in Managed Funds. Consistent with
that purpose, BPI recommends that the DFS clarify inits final guidance that an Investment Manager will be able to
acquire ten percent or more (but less than 25 percent) of the voting stock of a DFS-Regulated Entity under global
passivity commitments only if the Investment Manager invests in the DFS-Regulated Entity for investment purposes
with the expectation of resale and not for the purpose of directing the management or policies of the DFS-Regulated
Entity. BPI also recommends that the DFS consider as an indication that an Investment Manager's investmentin a
DFS-Regulated Entity is passive when the Investment Manager solicits proxies to vote the DFS-Regulated Entity’s
shares only as instructed by the investors in the Managed Funds.

In addition, the recommended passivity commitments are intended to ensure that Investment Managers do
not seek to exercise control over a DFS-Regulated Entity through their significant holdings of a DFS-Regulated
Entity’s voting stock. Accordingly, the DFS should take steps to ensure that each Investment Manager that has
entered into passivity commitmentis complying with its commitments. To assist the DFS in those efforts with respect

8 See the Vanguard Letter and the BlackRock Letter (permitting Investment Managers, subject to passivity
commitments, to acquire up to 15 percent of any banking organization’s voting stock without having to file a notice

under the Change in Bank Control Act).

9 As set forth in the passivity commitments in Annex A, no single entity would be permitted to acquire ten percent or
more of the voting stock of a DF S-Regulated Entity (or of a Company that controls the DF S-Regulated Entity) without
being presumed to control the DFS-Regulated Entity under the applicable Control Provision.

10 See the Vanguard Letter and the BlackRock Letter.
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to New York-chartered banking organizations, BPI recommends that Investment Managers should be required to
provide to the DFS on an annual basis (1) alist of all New York-chartered banking organizations in which the
Investment Manager controls ten percent or more of the voting stock and (2) a written confirmation that the
Investment Manager is in compliance with its passivity commitments with respect to each such New Y ork-chartered
banking organization and that it did not, within the applicable period, exercise or seek to exercise control over any
such New York-chartered banking organization.
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